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SuMKER Whitney, 
Publisher and Importer of Law Books, 

Not. K9 AND ao MONTCOMBRY BLOCK, 
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Pacific Coast, 



New California Law Books. 
HitteU'8 Civil Practice Act.— 

Embradng all the amendments made previous to 
the adjournment of the Legislature of 1867-8, and 
references to the decisions of the Supreme Court to 
the present time, by Theodore H. Hittell, pul^ished 
June 15th, one volume Svo. full sheep, 300 pp. 

Price, - • 15.0a 
Pocket Edition, flexiUe cover, - • 3.00. 

Hittell'8 Digest Sup. Court Decisions.— 

A New Digest, complete and carefully arranged, 
comprising all the Decisions as adjudicated by the 
Supreme Court, and published in the California 
Reports, from the origin of the Court to the dose 
of the July term, 1^67, by Theodore H. HitteU, (in 
preparation). 



The undersigned respectfully solicits the atten- 
tion of the Legal Profession to the above Entirely New 
Works, edited by the author of " Hittell's General Laws 
of California." The " Practice Act," now nearly com- 
pleted, will be published as announced. It has been 
carefully compiled and arranged, and will be found of 
direct and immediate value. The Digest is already in 
an advanced state of progress and will be published 
during the present year. Believing that the acknowl- 
edged ability of the author will be deemed a sufficient 
guarantee for completeness and accuracy, these import- 
ant works are announced without other recommendation. 
As the first editions will not be large, those who desire 
the early copies should forward their orders immediately. 

Titles to Mining Claims and Water Bights 

in California,— 

' By Gregory Yale, Counselor at Law, San Francisco, 
1867. Price, 1^7.50. 

In the Preface to this work, Mr. Yale 'says : ** The 
law of mining is now as thoroughly a branch of our juris- 
prudence as any other branch of the law, and, as such, 
needs thorough discussion and dissemination." 

The book is a complete digest of all existing mining 
law, established by precedent or enactment, and em- 
braces a valuable historical review of all State and 
National legislation affecting this class of property. It 
is admitted to be the most exhaustive and reliable text 
book ever published on this branch of law. 

SUMNER WHITNEY, 

Publisher. 



CALIFORNIA SUPREME COURT REPORTS. 

• REDUCTION IN PRICE. 

The undersigned is Publisher and Proprietor of all 

the California Supreme Court Reports after Volume 

Fifteen. 

VOLUME THIRTY-THREE 

is now in press and will be ready for delivery early in 
July at the reduced price of Eight Dollars. 

Previous volumes of the Reports will be furnished as 
heretofore at the following prices : 

Volumes i6 to 23 inclusive at $ 15.00 per volume. 
" 24 to 32 " '* 10.00 " " 

Complete sets of 33 volumes, 338.00. 

Note — the price of volumes 16 to 23 was increased 
to $15.00 in July, 1865, after the burning of the Pacific 
Warehouse, when four thousand of these volumes were 
destroyed. 

The new volumes of the several State Reports are 
regularly received as published, and Special Prices will 
be made to those who order a continuation of these 
reports in advance. 

Liberal discounts will be made to those completing 
law libraries, varying with the value and character of 
of the books purchased. 

Second-hand Law Reports, in large or small quanti- 
ties, purchased at the highest rates or taken in exchange 
I for New Books. 

^ Law Books imported to order at short notice. 

Orders respectfully solicited, 

SUMNER WHITNEY. 

t San Francisco, June, 1868. 
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PREFACE. 



At the suggestion, and we may say, at the request of 
several eminent members of the bar, we herewith present 
to the profession a pocket edition of the California Civil 
Practice Act. It contains all the amendments (including 
those of 1868) and full notes of all the superseded and 
repealed sections. A number of cognate statutes, such as 
that concerning Forcible Entries and Unlawful Detainers, 
those concerning Transfers of Actions, that relating to 
Depositions in Foreign Countries, that relating to Moneys 
deposited in Courts, that protecting the Wages of Labor, 
and others, have been added, and many references given 
to important decisions of the Supreme Court, as well as 
to other branches of the Statute Law, when deemed of 
convenience to the practitioner. The whole has been very 
carefully revised, and very fully indexed, and it is believed 
will be found in every particular reliable and correct. 



Tirmt of Dutriel Cimru. 
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Terms of County and Probate Courts, 
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CIVIL PRACTICE ACT. 



AN ACT TO REGULATE PROCEEDINGS IN CIVIL CASES 

IN THE COURTS OF JUSTICE OF THIS STATE. 

Passed April 29tli, 1851, 51. 

The People of the State of Calif omia^ represented in Sen- 
ate and Asaemhly^ do enact as follows : 

TITLE I. 

OF THE FORM OF CIVIL ACTIONS, AND OF THE PARTIES 

THERETO. 

One form of civil action. 

§ 1.* There shall be in this State but one form of civil 
action, for the enforcement or protection of private right, 
and the redress or prevention of private wrongs. 

[Difference between law and equity. 1 Gal. 167; 2 Cal. 463; 4 
Ca). 6; 16 Cal. 220. 

Difference between common law actions. 3 Cal. 196, 458 ; 17 Cal. 
487 ; 21 Cal. 129 : 24 Cal. 458; 26 Cal. 11.] 

* Applicable to justices' courts, see 533. 
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2 Parties, 5 

DeftignoHon of parties, 

§ 2.* In sach action the party compla ining shall be known 
as the plaintiff, and the adveree party as the defendant. 

Trial of fact notpuU in issue by pleadings, 

§ 3. When a question of fact not put in issue by the plead- 
ings is to be tried by a jury, an order for the trial may be 
made, stating distinctly and plainly the question of fact to be 
tried ; and such order shall be the only authority necessary 
for a trial. 

Real party in interest, 

§ 4.* Every action shall be prosecuted in the name of the 
real party in interest, except as otherwise provided in this 
act.(<*) \^Amendment^ approved January 27, 1864 ; 1863-4, 29. 

[6 Cal. 247, 400, 456; 7 Cal. 551 ; 9 Cal. 325; 18 Cal. 40; 22 Cal, 139, 
173, 356, 430; 29 Cal. 210; 32 Cal. 590.] 

Action by assignee of chose in action. 

§ 6.* In the case of an assignment of a thing in action, the 



* Applicable to Jastlces* courts, see 533. 

(a) 1 he original section was in the same words as the' amendment 
in the text. 

It was amended May 15, 1854,84, by adding the words "but this 
section shall not [be] deemed to authorize the assignment of an 
account, unliquidated demand, or of a thing in action not arising out 
of contract." 

It was amended May 7, 185.5, 303, by adding to the words in the text 
the clause, " but in suits brought by the assignee of an account, nn> 
liquidated demand, or thing in action not arising out of contract, 
assigned subsequently to the first day of July, 1854, the assignor 
shall not be a witness on behalf of the plaintiff." 

10 



6 Parties. 7 

action by the assignee shall be -without prejudice to any set- 
oif or other defense, existing at the time of, or before notice 
of, the assignment; but this section shall not apply to a 
negotiable promissory note, or bill of exchange, transferred 
in good faith, and upon good consideration before due. 
C5 Cal. 325; 18 Cal. 415; 20 Cal. 515.3 

Action by executor^ trustee of express trusty etc. 

§ 6.* An executor or administrator, or trustee of an ex- 
press trust, or a person expressly authorized by statute, may 
sue without joining with him the person or persons for whose 
benefit the action is prosecuted. A trustee of an express 
trust within the meaning of this section, shall be construed 
to include a person with whom, or in whose name, a contract 
is made for the benefit of another.(a) [Amendmenty passed 
May 15, 1854, 84 ; took effect July 1, 1854. 

[25 Cal. 26; 32 Cal. 111. 

As to new appointment in case of the death of a last surviving 
trustee, see post, 727.] 

Married woman a party, 

§ 7.* When a married woman is a party, her husband shall 
be joined with her except — 

First. When the action concerns her separate property 
or her right or claim to the homestead property, she may sue 
alone. 

Second. When the action is between herself and her 

(a) Original section : 

§ 6. An execiitor or administrator, a trustee of an express trust, 
or a person expressly authorized by statute, may sue witliout 
joinmg with him the persons for whose benefit the action is pros- 
ecuted. 

11 



8 Parties. 10 

husband, she may sue or be sued alone. («) {Amendment, 
approved March ZK), 1868; 1867-8 ; took effect immedi- 
ately. 

[3 Car. 312; 15 Cal. 308; 19 Cal. 128; 22 Cal. 457; 26CaI.435; 30 
Cal. 401 ; 31 Cal. 333.] 

Defense by wife, 

§ 8.* If a huBband and wife be Bued together, the wife 
may defend for her own right. 
[5Cal. 387; 9Cal. 315.] 

Infant to appear by gitardian. 

§ 9.* When an infant is a party he shall appear by guard- 
ian, who may be appointed by the court in which the action 
is prosecuted, or by a judge thereof, or a county judge. 

[19 Cal. 210, 629 ; 3*1 Cal. 274 ; 32 Cal. 111.] 

OiLardian, how appointed. 

§ 10.* The guardian shall be appointed as follows : 
First. When the infant is plaintiff., upon the application 
of the infant, if he be of the age of fourteen years ; or if 
under that age, upon the application of a relative or friend 
of the infant. 

Second, When the infant is defendant, upon the applica- 
tion of the infant, if he be of the age of fourteen years, and 
apply within ten days after the service of the summons ; if 
he be under the age of fourteen, or neglect so to apply, then 
upon the application of any other party to the action, or of a 
relative or friend of the infant. 



* Applicable tc justices* courts, sec 533. 

(a) The original section was the same except that it did not con- 
tain the words " or her right or claim to the homestead property." 

12 



1 1 Parties, 1 4 

Action for injury or death of child, 

§ 11. A father, or in case of his death or desertion of his 
family, the mother, may maintain an action for the injury or 
death of a child ; and a guardian for the injury or death of 
his ward. » 

[29 Cal. 434. 

See also, as bearing upon the subject of actions for caasing death, 
" An Act requiring compensation for causing death by wrongful act, 
neglect or default,'* approved April 2i>, 1862, 447; Hittell's Gen. La^rs, 
2325.] 

W}u) to he jjlairUiffa. 

§ 12.* All persons having an interest in the subject of the 
action, and in obtaining the relief demanded, may be joined 
as plaintiffs, except when othei-wise provided in this act. 

Who to he defendants. 

§ 13.* Any person may be made a defendant, who has or 
claims an interest in the controversy, adverse to the plaintiff, 
or who is a necessary party to a complete determination or 
settlement of the question involved therein. 

[8 Cal. 514 ; 9 Cal. 268 ; 22 Cal. 200 ; 30 Cal. 401, 586 ; 31 Cal. 420.] 

Who to he joined an parties. 

§ 14.* Of the parties to the action, those who are united 
in interest shall be joined as plaintiffs, or defendants ; but if 
the consent of any one who should have been joined as plain- 
tiff cannot be obtained, he may be made a defendant, the 
reason thereof being stated in the complaint ; and when the 
question is one of a common or general interest, of many 



* Applicable to justices' courts, sec 533. 

13 



15 PaHies. 17 

persons, or when tbe parties are nameroas, and it is imprac- 
ticable to brin)< them all before tbe court, one or more may 
sue or defend for the benefit of all. 

[6 Cal. 506; 7 Cal. 330; 27 Ca]. 50. 

In regard to suits by or against tenants in common, joint tenants, 
or coparceners, see post, 689.] 

Several parties may he sued in one adion, 

§ 15.* Persons severally liable upon the same obligation 
or instrument, including the parties to bills of exchange and 
pi-omisBory notes and sureties on the same or separate instru- 
ments, may all or any of them be included in the same action, 
at the option of the plaintiff. 

[24 Cal. 379; 25 Cal. 520; 29 Cal. 429; 32 Cal. 574.] 

Death of party ^ or transfer of interest. 

§ 16.* An action shall not abate by the death, or other dis- 
ability of a party ; or by the transfer of any interest therein, 
if the cause of action survive or continue. In case of tbe 
death, or other disability of a party, the court, on motion, may 
allow the action to be continued by or against his represen- 
tative or successor in interest. In case of any other transfer 
of interest, the action may be continued in the name of the 
original party ; or the court may allow the person to whom 
the transfer is made, to be substituted in the action. 

C 29 CaL 359, 444 ; 30 Cal. 467 ; 31 Cal. 333 ; 32 Cal. 493. 

As to effect of death or transfer of interest on cross demand, see 
post, 4S. 

As to alienation of person in possession of real property, see post, 
263.] 

Detej'mi nation of controversy. Bringing in nmo parties. 
§ l?.* The court may determine any controversy between 

* Applicable to justices' courts, see 533. 

14 



18 Place of Trial 18 

parties before it, when it can be done without prejudice to 
the ri^jfhts of others, or by saving their rights ; but when a 
complete determination of the controversy cannot be had 
without the presence of other parties, the court shall order 
them to be brought in. 

[5 Cal. 281 ; 9 Cal. 96; 22 Cal. 200; 27 Cal. 329; 30 Cal 490.] 



TITLE II. 

OF THE PLACE OF TRIAL OF CIVIL ACTIONS. 

Actions for reed property, 

§ 18. Actions for the following causes shall be tried in 
the county in which the subject of the action, or some part 
thereof, is situated, subject to the power of the court to 
change the place of trial, as provided in this act: 

First. For the recovery of real property, or of an estate, 
or interest, therein, or for the determination, in any form, of 
such right, or interest, and for injuries to real property. 

Second. For the partition of real propert.y. 

Third. For the foreclosure of a mortgage of real property. 

Provided^ that where such real property is situate partly 
in one county and partly in another, the plaintiff may select 
either of said counties, and the county so selected shall be 
the proper county for the trial of any, or all, of such actions 
as are mentioned in the first, second, and third, subdivisions 
of this section. (o) {Amendment , approved May 17, 1861, 
494 ; took effect from passage. 
[5 Cal. 461 ; 13 Cal. 321 : 15 Cal. 221 ; 16 Cal. 432.] 



(a) The original section was the same as the text, except that It 
did not contain the proviso. 

15 



19 Place of Trial 20 

Actions for penalties^ etc.^ or against officers. 

§ 19. Actions for the folio wiDg causes shall be tried in 
the county where the cause, or some part thereof, arose, 
subject to the like power of the court to change the place of 
trial : 

First. For the recovery of a penalty or forfeiture im- 
posed by statute ; except, that when it is imposed for an 
offense committed on a lake, river, or other stream of water, 
situated in two or more counties, the action may be brought 
in any county bordering on such lake, river, or stream, and 
opposite to the place where the offense was committed. 

Second. Against a public officer or person especially ap- 
pointed to execute his duties, for an act done by bim in vir- 
tue of his office, or against a person who, by his command, 
or in his aid, does anything touching the duties of such officer. 
C9 Cal. 420.] 

O^iei' actions. Residence of defendant. 

§ 20. In all other cases, the action shall be tried in the 
county in which the defendants, or any one of them, may 
reside at the commencement of the action ; or, if none of the 
defendants reside in the State, or, if residing in this State, the 
county in which they so reside be unknown to the plaintiff, 
the same may be tried in any county which the plaintiff may 
designate in his complaint ; and, if any defendant or defend- 
ants may be about to depart from the State, such action may 
be tried in any county where either of the parties may reside 
or seiTice be had ; subject, however, to the power of the 
court to change the place of trial as provided in this act. («) 



(a) Original section : 

§ 20. In all other cases, the action shall be tried in the count}' in 

16 



21 Place of Trial. 21 

[Amendment^ passed March 24, 1858, 82 : took ^ect April I, 
1858. 
C6 Cal. 117; 15 Cal. 418; 22 Cal. 537.] 

Change of place of trial. 

§ 21. The court may, on motiou, change the pl^e of trial 
in the following cases : 

First. When the county designated in the complaint is 
not the proper county. 

Second* When there is reason to helieve that an impartial 
trial cannot be had' therein. 

Third. When the convenience of witnesses and the ends 
of justice would be promoted by the change. 

Fourth. When from any cause the judge is disqualified 
from acting in the action. 

[3 Gal. 410. 438; 15 Cal. 418; 22 Cal. 127, 537 : 23 Cal. 165; 24 Cal. 73, 
78; 28 Cal. 245. 

As to the change of place of trial and transfer of actions, see also 
'* An Act relative to transferring actions and proceedings ft-om one 
court to another court,'' passed May 6, 1854, 153; post, 673. 

As to disqualification of judges, see Act of April 20, 1863, 333 ; Hit- 
tell's Gen. Laws, 1297.] 



which the parties, or some of them, reside at the commencement of 
the action; or if none of the parties reside in the State, the same 
may be tried in any county which the plaintiff may designate in his 
complaint; subject, however, to the power of the court to change 
the place of trial, as provided in this act. 
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TITLE III. 

OF THE MANNER OF COMMENCING CIVIL ACTIONS. 

Complaint and summons. Appearance waiver of summons. 

§ 22. Civil actions in the district courts, superior court of 
the City of San Francisco, and the county courts, shall be 
commenced by the filing of a complaint with the clerk of the 
court in which the action is brought, and the issuing of a 
summons thereon ; />rot?zVerf, that after the tiling of the com- 
plaint a defendant in the action may appear, answer or 
demur, whether the summons has been issued or not; and 
such appearance, answer or demurrer shall be deemed a 
waiver of summons.(«) [Amendmenty approved May 7, 1855, 
303. 

[10 Cal. 374; 19 Cal. 577; 29 Cal. 238. 

As to what i8 deemed an appearance, see also post, 523.] 

Summons^ when to be issued. 

§ 23. The clerk shall indorse on the complaint the day, 
month, and year, the stime is filed; and at any time within 
one year after the filing of the same, the plaintiff may have 
a summons issued. The summons shall be signed by the 
clerk and directed to the defendant, and be issued under the 
seal of the court. {^) [Ame7tdmenty approved April 28, 1860, 
298. 

[29 Cal. 238.] 

(a) The original section was the same as the text, except that it 
did not contain the proviso- 

The superior court of the City of San Francisco was abolished hy 
Act of March 30, Ubl, 128. 

(6) The original section was the same as the text, except that It >, 
did not contain tlie words " within one year." 
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Summons^ what to state. 

§ 24. The summons shall state the pailies to the action, 
the court in which it is brouffht, the county in which the 
complaint is filed, the cause and general nature of the action, 
and require the defendant to appear and answer the com- 
plaint within the time mentioned in the next section, after 
the service of summons, exclusive of the day of service, 
or that judgment by default will be taken against him, 
according to the prayer of the complaint, brieHy stating the 
sum of money or other relief demanded in the complaint, 
and the clerk shall also indorse on the summons the names of 
the plaintiff's attorneys. (a) [Amendment ^ approved February 
21, 1859, 39 ; took ^ect May 20, 1859 ; not to apply to actions 
cominenced before that day. 

[3 Cal. 192.] 

[The foregoing amendment was declared, (by an Act approved 
April 2, 1859, 165; took effect May 20, 1869,) not to apply to the Coun- 
ties of Solano, Fresno, Tulare, Calaveras, Sutter, Sonoma, Butte, 
Mariposa, Yolo, Contra Costa, Tehama, Los Angeles, Monterey, 
Plumas, San Bernardino, Stanislaus, San Jouquin, Yuba, Merced, 
Trinity, Humboldt, Klamath, Del Norte, Tuolumne. Santa Cruz, 
Shasta, Napa, £1 Dorado, Placer, Santa Barbara, San Luis Obispo, 
Marin, Mendocino, Alameda, Santa Clara, and Amador. The section 
in force In these counties is as follows :] 

§ 24. The summons shall state the parties to the action, 
the court in which it is brought, the county in which the 

(a) Original section : 

S 24. The summons shall state generally the nature of the action ; 
the parties thereto; the court in which it is brought; the county in 
which the complaint is filed; and require the defendant to appear 
and answer the complaint within the time mentioned in the next 
section, after the service of summons, exclusive of the day of ser- 
vice; or that judgment, by default, will ise taken against him. 
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complaint is iiled, and reqaire the defendant to appear and 
answer the complaint, within the time mentioned in the next 
section, after the service of summons exclusive of the day of 
service, or that judgment by default will be taken against him 
according to the prayer of the complaint, briefly stating the 
sum or other relief demanded in the complaint. («) [Amend- 
ment passed May 15, 1854, 84 ; took ^ect July 1, 1854. 

Time to answer. 

§ 26. The time in which the summons shall require the 
defendant to answer the complaint, shall be as follows : 

First. If the defendant is served WMthin the county in 
which the action is brought, ten days. 

Second. If the defendant is served out of the county, but 
in the district in which the action is brought, twenty days. 

Third. In all other cases, forty days. 

Notice to be inserted in summons, 

§ 26. There shall also be inserted in the summons a notice, 
in substance, as follows : 
First. In an action arising on contract for the recovery 
I only of money or damages, that the plaintiff will take judg- 

ment for a sum specified therein, if the defendant fail to 
answer the complaint. 
I Second. In other actions, that if the defendant fail to 

(a) Original section ; 
I § 24. The gammons shall state generally the nature of the action ; 

I the partien thereto, the court in which it is brought, the county In 

ivhlch the complaint is filed ; and require the defendant to appear and 
answer the complaint within the time mentioned in the next section, 
after the service of summons, exclusive of the day of service ; or that 
j udgment, by default, will bo taken against him. 
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answer the complaint, the plaintiff will apply to tbe court for 
the relief demanded therein. 
[13 Cal. 592; 18 Cal. 102, 205; 21 Cal. 107; 22 Cal. 200.] 

Notice of pendency of action, 

§ 27. In an action affecting the title to real property, the 
plaintiff, at the time of filing the complaint, and the defend- 
ant, at the time of filing hisanswBr, when affirmative relief is 
claimed in such answer, or at any time afterwards, may tile 
with the recorder of the county in which the property is sit- 
uated, a notice of the pendency of the action, containing the 
names of the parties to, and the object of, the action, and a 
description of the property in that county affected thereby, 
and the defendant may also, in such notice, state the nature 
and extent of the relief claimed in the answer. From the time 
of filing, only, shall the pendency of the action be construc- 
tive notice to a purchaser, or incumbrance [incumbrancer] of 
the property affected thereby.(a) {Amendment approved May 
15, 1862, 572 ; took effect from passage. 

[23 Cal. 16, 335, 409; 24 Cal. 427: 26 Cal. 124; 27 Cal. 50; 29 Cal. 
131. 

As to alienation of real property by person in possession before or 
after commencement of suit, see post, 263.] 



(a) Original section : 

S 27. In an action aflTectlng the title to real property, the plaintiff 
at the time of filing the complaint, or at any time afterwards, may 
file with the recorder of the county in which the property is situated, 
a notice of the pendency of the action, containing the names of the 
parties, the object of the action, and a description of the property 
in that county affected thereby. From the time of filing only, shnll 
the pendency of the action be constructive notice to a purchaser or 
incumbrancer of the property affected thereby. 
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Service of mimmons^ by whom. 

§ 28- The summons shaK be served by the sheriff of the 
county where the defendant is foand, or by his deputy, or by 
a person specially appointed by him, or appointed by a judge 
of the court in which the action is brought, or by any white 
male citizen of the United States, over twenty-one years of 
age, who is competent to be a witness on the trial of the 
action, except as hereinafter provided. A copy of the com- 
plaint, certified by the clerk, shall be served with the sum- 
mons. When the summons is served by the sheriff, or his 
deputy, it shall be returned with the certificate or affidavit of 
the officer of its service, and of the service of the copy of the 
complaint, to the office of the clerk from which the summons 
issued. When the summons is served by any other person, 
as before provided, it shall be returned to the office of the 
clerk from which it issued, with the affidavit of such person 
of its service, and of the service of a copy of the complaint. 
If there be more than one defendant in the action, and such 
defendants reside within the county, a copy of the complaint 
need be served on only one of the defendants. (^) [Amend- 
menty approved April 28, 1860, 298. 

[11 Cal. 372; 28 Gal. 151; 31 Cal. 238.] 



(o) The original section did not provide for service by " any wliite 
male citizen of the United States, over twenty-one years of age, who 
19 competent, etc.'' and did not contain either of the last two sen- 
tences of the text. 

It was amended, May 15, 1854, 84, by ^ding a proviso substantially 
the same as the last sentence of the t'ext, except that it provided only 
for cases where defendants should live within three miles of the 
county clerk's office. This amendment was expressly repealed by 
Act of May 7, 1855, 303*. 

It was again amended, March 29, 1855, 61, by adding to the amend- 
ment of 1854 a provision that service might bo made *' by an^' other 
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Service of- summons^ how made. 

§ 29. The sammouB Bball be served by delivering a copy 
thereof, as follows : 

First. If the suit be against a corporation, to the presi- 
dent, or other head of the corporation, secretary, cashier, or 
managing agent, thereof. 

Second, If the suit be against a foreign corporation, or a 
non-resident joint stock company, or association, doing busi- 
ness within this State, to an agent, cashier, or secretary, 
thereof. 

Third. If against a minor nnder the age of fourteen 
years, to such minor personally, and also to his father, mother, 
guardian ; or if there be none within the State, then to any 
person having the care, or control, of such minor, or with 
whom he resides, or in whose service he is employed. 

Fourth, If against a person judicially declared to be of 
unsound mind, or incapable of conducting bis own affairs, 
and for whom a guardian has been appointed, to such guard- 
ian. 

person competent to be a witness in the cause,'' and dropping the 
provisions about those appointed by sheriff or Judge. 

It was again amended, April 28, 1855, 196, so as so read like the 
text, except that the '* three miles '* provision of 1854 was retained. 

It was again amended, February 21, 1859, 39, so as to require a copy 
of the complaint to be deposited with the clerk for the defendant, 
Instead of requiring a copy to be served with the sommous, 

The last mentioned amendment was, by Act of April 2, 1859, 155, 
declared not to apply to the Counties of Solano, Fresno, Tulare, Cal- 
averas, Sutter, Sonoma, Butte', Mariposa, Ynlo, Contra Costa, Te- 
hama, Los Angeles, Monterey, Plumas, San Beniardiuo, Stanislaus, 
San Joaquin, Yuba, Merced, Trinity, Humboldt, Klamath, Del Norte, 
Tuolumne, Santa Cruz, Shasta, Napa, £1 Dorado, Placer, Santa Bar- 
bara, San Luis Obispo, Marin, Mendocino, Alameda, Santa Clara and 
Amador. 
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Fifth. In all other cases, to the defendant personally. (o) 
[Amendment J approved May 17, 1861, 496. 

[6 Cal. 186; 7 Cal 54; 8 Cal. 562; S^Cal. 616; 10 Cal. S43: 16 Cal. 

386.] 

Se7'vice hy publication. 

§ 30. When the person on whom the service is to be made, 
resides out of the State, or has departed from the State ; or 
cannot, after due diligence, be foand within the State ; or 
conceals himself to avoid the service of summons, and the 
fact shall appear b}' affidavit to the satisfaction of the court, 
or a judge thereof, or a county judge, and it shall in like 
manner appear, that a cause of action exists against the 
defendant in respect to whom the service is to be made, or 
that he is a necessary or proper party to the action, such court 
or judge may grant an order that the service be made by the 
publication of the summons. 

C4 Cal. 304; 8 Cal. 449; 12 Cal. 100; 20 Cal. 81; 26 Cal. 149; 27 Cal. 
300; 30 Cal. 610; 31 Cal. 342.] 

Order for publication. 

§ 31. The order shall direct the pablication to be made in 
a newspaper to be designated, as most likely to give notice 
to the person to be served, and for such length of time as may 
be deemed reasonable, at least once a week .* provided, that 
publication against a defendant residing out of the State, or 
absent therefrom, shall not be less than three months. In 

(a) The oiiglpal section provided for a certlfled copy of the com- 
plaint to be attached to the copy of the summoDB. It did not have 
the second subdivision of the text. 

It was amended. May 15, 1854, 84, so as to strike out of the original 
section the provision requiring a certified copy of the complaint to 
be attached. 
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case of publication where the residence of a non-resident or 
absent defendant is known, the court or judge shall also direct 
a copy of the summons and complaint to be forthwith depos- 
ited in the post-office, directed to the person to be served, at 
his place of residence. When publication is ordered, per- 
sonal service of a copy of the summons and complaint, out 
of the State, shall be equivalent to publication and deposit in 
the post-office. In either case, the service of the summons 
shall be deemed complete at the expiration of the time pre- 
scribed by the order for publication. In actions upon con- 
tracts for the direct payment of money, the court in its dis- 
cretion may, instead of ordering publication, or may, after 
publication, appoint an attorney to appear for the non-resi- 
dent, absent, or concealed defendant, and conduct the pro- 
ceedings on his part. 

[5 Cal. 466; 9 Cal. 107; 26 Cal. 149; 32 Cal. 347.] 

. Proceedings when summons not served on all. 

§ 32.* Where the action is against two or more defend- 
ants, and the summons is served on one or more, but not on 
all of them, the plaintiff may proceed as follows : 

First. If the action be against the defendants jointly in- 
debted upon a contract, he may proceed against the defendant 
served, unless the court .otherwise direct ; and if he recover 
judgment, it may be entered against all the defendants thus 
jointly indebted, so far only as that it may be enforced against 
the joint property of all, and the separate property of the 
defendant served ; or. 

Second. If the action be against defendants severally lia- 
ble, he may proceed against the defendants served, in the 
same manner as if they were the only defendants. 

* Applicable to justices' courts, see 635. 
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[2 Cal. 88; 3 Cal. 467; 6 Cal. 176; 7 Cal, U3; 10 Cal. 511; 12 Cal. 
348; 17 Cal. 564; 18 Cal. 402.] 

Proof of service. 

§ 33. Proof of the eervice of the Bammons shall be as fol- 
lows : 

First. If served by the sheriff or his deputy, the affidavit 
or certifica e of such sheriff or deputy ; or, 

Second. If by any other person, his affidavit thereof; or, 

Third. In case of publication, the affidavit of the printer, 
or bis foreman, or principal clerk, showing the samej and an 
affidavit of a deposit of a copy of the summons in the post 
office, if the same shall have been deposited ; or. 

Fourth. The written admission of the defendant. 

[5 Cal. 449 ; 7 Cal. 279; 9 Cal. 315, 616; 11 Cal. 314 ; 27 Cal. 295.] 

l^me and place of service. 

§ 34. In case of service otherwise than by publication, 
the ceilificate or affidavit shall state the time and place of 
the service. 

When jurisdiction acquired. Voluniai'y appearance. 

§ 35. From the time of the service of the summons and 
copy of complaint in a civil action, the court shall be deemed 
to have acquired jurisdiction, and to have control of all the 
subsequent proceedings. A voluntary appearance of a de- 
fendant shall be equivalent to personal service of the sum- 
mons upon him. 

[4 Cal. 280; 7 Cal. 584; 21 Cal. 51.] 
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TITLE IV. 

OF THE PLEADINGS IN CIVIL ACTIONS. 

Pleadings defined. 

§ 36. The pleadiiiffs are the formal allegations by the par- 
ties of their respective claims and defenses, for the judgment 
of the court. 

[16 Cal. 411.] 

Rides for sufficiency of pleadir^s, 

$ 37. All the forms of pleadings in civil actions* and the 
rales by which the sufficiency of the pleadings shall be detenu-, 
ined, shall be those prescribed in this act. 

Different kinds of pleadings. 

§ 38. The pleadings en the pai t of the plaintiff shall be the 
complaint or demurrer to the defendant's answer ; the plead- 
ings on the part of the defendant to the original complaint or 
cross complaint of a co-defendant shall be the demurrer or 
answer. When a defendant is entitled to relief as against the 
plaintiff alone, or against the plaintiff and a co-defendant, he 
may make a separate statement in bis answer of the neces- 
sary facts, with a prayer for the relief sought, instead of 
bringing a distinct cross action. All pleadings subsequent to 
the original complaint shall be filed with the clerk, and a copy 
thereof served on the adverse party or his attorney, if the 
adverse party or his attorney live within the county where 
the action is pending : provided^ that when the answer con- 
tains a cross complaint, the parties plaintiff or defendant, 
or his or their attorney thereto, shall be served with a 
copy thereof, and shall have the same time thereafter to plead 
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thereto tfaat is allowed for pleading to the original complaint 
after service of the 8ammon8.(a) [Amendment ^ approved 
April '2, 1866; 186^-6, 701. 

Complaint. 

§ 39. The complaint shall contain : 

First. The title of the action, specifying the name of the 
comi; and the name of the county in which the action is 
brought, and the names of the parties to the action, plaintiff 
and defendant. 

(a) The original section was as foIlo>y8 : 

§ 38. The only pleading on the part of the piaintilT shall be the 
complaint or demurrer to defendant's answer, and the only pleading 
on the part of the defendant shall be the demurrer, or the answer. 

It was amended May 7, 1855, 303, by adding to the original section a 
second sentence in the following words : '' The demurrer or answer 
of the defendant shall be filed with the clerk of the court, and a copy 
thereof served upon the plaintlflT or his attorney ; provided, the plaint- 
iff or his attorney reside within the county where the action Ib pend- 
ing." 

It was again amended, April 28, 1860, 298, so as to read as follows : 

§ 38. The only pleadings on the part of the plaintiff shall be the 
complaint, demurrer, or replication to the defendant's answer; and 
the only pleadings on the part of the defendant shall be a demurrer 
to the complaint, or a demurrer to the replication, or an answer to 
the complaint. The demurrer or answer of the defendant, and the 
demurrer or replication of the plaintiff, shall be filed with the clcrk^ • 
and a copy thereof served on the adverse party or his attbmey. 

It was again amended, April 25, 1863, 578, so as to read as follows : 

S 38. The only pleadings on the part ot the plaintiff shall be the' 
complaint or demurrer to defendant's answer, and the only pleadings 
on the part of the defendant shall be the demurrer or the answer. The 
demurrer or answer of the defendant and the demurrer of the plaint- 
iff shall be filed with the clerk, and a copy thereof served on the 
adverse party or his attorney : provided, the adverse party or his 
attorney live within the county where the action is pending. 
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Second. A statement of the facts constitating the cause of 
action in ordinary and concise language. 

Third. A demand of the relief which the plaintiff claims. 

If the recovery of money, or damages be demanded, the 

amount thereof shall be stated. 

[2 Cal. 299; 4 Cal. 324; 5 Cal. SIO; 10 CaL 251, 289, 337; 22 Cal. 132, 
211, 231, 240, 356, 516, 566 \ 28 Cal. 549 ; 30 Cal. 318, 570.] 

Demurrer. 

§ 40. The defendant may demur to the complaint within 
the time required in the summons to answer, when it appears 
upon the face thereof, either : 

First. That the court has no jurisdiction of the person of the 
defendant, or the subject of the action ; or, 

Second. That the plaintiff has not legal capacity to sue ; or, 

Third, That there is another action pending between the 
same parties for the same cause ; or, 

Fourth. That there is a defect or misjoinder of parties 
plaintiff or defendant ; or. 

Fifth. That several causes of action have been improperly 
united; or. 

Sixth. That the complaint does not state facts sufScient to 
constitute a cause of action ; or. 

Seventh. That the complaint is ambiguous, unintelligible, 
or uncertain. (<>) [Amendment ^ approved March 28, 1859, 
139.] 

CAnother action pending, 9 Cal. 338; 27 Cal. 358; 30 Cal. 325; 32 
Cal. 620. 

Defect of parUea, 5 Cal. 291 ; 10 Cal. 167, 847 ; 22 CaL 356 ; 24 Cal. 
237. 

(a) TIic original section was the same as the text except that it did 
not contain the seventh subdivision. 
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Improper joinder of causes, 10 CaL 217 ; 31 Cal. 420. 

Insufficient facts, 3 Cal. 188 ; 4 Cal. 197, 327 ; 10 Cal. 556 ; 12 Cal. 311 ; 
22 Cal. 467, 522; 24 Cal. 585; 26 Cal. 82; 26 Cal. 294; 28 Cal. 226; 30 
Cal. 666. 

Ambiguity, etc., 26 Cal. 82; 26 Cal. 336; 29 Cal. 166.] 

Demurrer to specify grounds. 

§ 41. The demurrer shall distinctly specify the grounds 
upon which any of the objections to the complaint are taken. 
Unless it do so, it may be disregarded. 

Demurrer to whole or part. Demurrer and answer. 

§ 42. The defendant may demur to the whole complaint, 
or to one or more of several causes of action stated therein, 
and answer the residue ; or may demur and answer at the 
same time. 

[I Cal. 206, 470, 481 ; 31 Cal. 101; 32 Cal. 208.] 

Amended complaint Answer thereto. 

§ 43. If the complaint be amended, a copy of the amend- 
ments shall be filed, or the court may in its discietiou require 
the complaint as amended to be filed, and a copy of the 
amendments shall be served upon every defendant to be 
affected thereby, or. upon his attorney, if he has appeared by 
attorney ; the defendant shall answer in such time as may be 
ordered by the court, and judgment by default may be en- 
tered upon failure to answer, as in other cases, (a) [Amend- 
ment^ approved April !28, 1855, 196. 

C22 Cal. 366; 23 Cal. 127: 28 Cal. 673; 30 Cal. 192; 32 Cal. ISl.a 

(a) Original section : 

^ 43. If the complaint be amended, the amendments shall be filed, 
and a copy served upon the defendant, or his attorney, if he has 
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Objections hy answer. 

§ 44. Wbeii any of the matterB euumerated in section 
forty do not appear upon tbe face of the complaint, the ob- 
jection may be taken by answer. 

[29 Cal. 637.] 

Waiver of objections. 

§ 46. If no such objection be taken, eithA* by demurrer 
or answer, the defendant shall be deemed to have waived 
the same, excepting only the objection to the jurisdiction of 
the court, and the objection that the complaint does not state 
facts sufficient to constitute a cause of action. 

[1 Cal. 393; 4 Cal. 310; 6 Cal. 164; 8 Cal. 685; 21 Cal. 633; 22 Cal. 
633,635; 29 Cal. 487. 

Answer. 

§ 46. The answer of the defendant shall contain : 
First. If the complaint be verified, a specific denial to 
each allegation of the complaint controverted by the defend- 
ant, or a denial thereof according to his information and 
belief ; if the complaint be not verified, then a general denial 
to each of said allegations, but a general denial shall only 
put in issue the material and express allegations of the com- 
^ plaint. 

Second. A statement of matter in avoidance, a counter 
claim constituting a defense, or the subject matter of cross 

appeared by attorney, otherwise a new summons sliall issue there* 
on. 

It was amended May 15, 1854, 84, so as to require a copy of the 
amended complaint to be filed and served, and to allow the defend- 
ant the same time to answer as upon service of the original com- 
plaint. 
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complaint which may entitle a defendant to relief against the 
plaintiff alone, or against the plaintiff and a co-defendant, (a) 
[Amendment y approved April 2, 1866 ; 1865-6, 701. 

[General denial, 2 Cal.494, 510; 4 Cal.331; 8 Cal. 145; 21 Cal. 215, 
349, 430; 22 Cal. 229; 23 Cal. 401 ; 32 Cal. 176, 578. 

Specific denial, 4 Cal. 117; 9 Cal. 453; 15 Cal. 638; 18 Cal. 314; 32 
Cal. 450, 597, 

Sufficiency of denial, 9 Cal, 33, 59, 453; 16 Cal. 638; 22 Cal, 164, 
229, 650; 26 Cal.;288; 27 Cal. 476; 29 Cal. 189, 529; 30 Cal. 208; 31 Cal. 
185, 231 : 32 Cal. 109. 

New matter, 1 Cal, 362, 371 ; 4 Cal. 233 ; 9 Cal. 74 ; 10 Cal. 22 ; 21 Cal. 
11, 47, 430; 22 Cal. 607; 27 Cal. 360; 30 Cal. 173, 439; 31 Cal. 225; 32 
Cal. 620.] 



(a) The original section in the first subdivision only required a 
general or specific denial, or a denial according to information and 
belief, or of any knowledge thereof sufficient to form a belief; and 
did not mention verified pleadings. In the second subdivision it 
required, *' a statement of any new matter, constituting a defense or 
counter claim, in ordinary and concise language.'* 

It was amended by Act of May 15, 1854, 84, so as to read like the 
text in the first subdivision, leaving the second subdivision as before. 

It was again amended by Act of April 28, 1860, 298, which (leaving 
the first subdivision as in the text) made the second subdivision read 
as follows : 

Second, A statement of any new matter or counter claim, consti- 
tuting a defense, in ordinary and concise language. When the answer 
contains new matter constituting a defense, the plaintiff' may, within 
the same length of time allowed for answering and subject to the 
same rules, reply to such new matter, and if he fail to do so, such 
new matter shall be taken as true and deemed proved at the trial. If 
new matter of set-off and counter claim be set up in the answer, the 
reply may contain matter of set-off and counter claim not embraced 
in the complaint. All new matter set up in the replication shall be 
deemed denied by tlie defendant. 

It was again amended by Act of May 15, 1S62, 562, by striking out 
of the second subdivsion as amended in 1860 all after the first sen- 
tence-thus restoring it substan'tially to what it had previously been. 
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Counter claim, 

§ 47. The county [counter] claim mentioned in the last 
section shall be one existing in favor of the defendant or 
plaintiff, and against a plainti£f or defendant, between whom 
a several judgment might be had in the action and arising 
out of one of the following causes of action : 

First. A cause of action arising out of the transaction set 
forth in the complaint or answer, as the foundation of the 
plaintiff's claim, or defendant's defense, or connected with 
the subject of the action. 

Second. In an action arising upon contract; any other 
cause of action arising also upon contract and existing at the 
commencement of the action.(a) {Amendment^ approved 
April 28, 1860, 298. 

[1 Cal. 268; 3 Cal. S80; 7 Gal, 543; 15 Gal. 406; 19 Gal. 646; 20 Gal. 
277 ; 22 Gal. 430; 23 Gal. 596; 26 Gal, 294; 30 Gal. 247.] 

Cross demands. 

§ 48. When cross demands have existed between persons, 
under such circumstances, that if one had brought an action 
against the other, a counter claim could have been set up, 
neither shall be deprived of the benefit thereof, by the as- 
signment or death of the other ; but the two demands be 
deemed compensated, so far as they equal each other. 

CAs to the effect of death of party or transfer of interest, see* also 
ante, 16.] 

Several defenses. 

§ 49. The defendant may set forth by answer as many 

■■' '■ " ' ■ ■■ -»■■■■■■ I — a^— ■■ ■ I !■ ■!■■■■ ■■>■■■■■ ■■■■ ^.^^^^ ■■■■^■M ■ ■■■■!■ . B^ 

(a) The original section was the same as the text, except that it did 
not contain the words '* or plaintiff," " or defendant," " or answer,' 
or " or defendant's defense,** 
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defenees and counter claims as be mav have. They shall 
each be separately stated, and the several defenses shall 
refer to the causes of action which they are intended to 
answer, in a manner by which they may be intelligibly dis- 
tinguished. » 
C6 Cal. 452 ; 22 Cal. 671 ; 30 Cal. 192.] 

Demurrer to answers. Sham defenses. 

§ 50. When the answer contains matter in avoidance, or 
a counter claim, the plaintiff may, within the number of days 
in which the defendant is by the summons required to an- 
swer, to be computed from the time of the service of a copy 
of such answer, demur to the same for insufficiency, stating 
therein the grounds of such demurrer ;' and when the answer 
contains a cross complaint, the parties against whom relief is 
therein demanded may demur or answer thereto within the 
like period. Sham and irrelevant answers and defenses, and 
so much of any pleading as may be irrelevant, redundant, or 
immaterial, may be stricken out, upon motion, upon such 
terms as the court in its discretion may impose. (<>) [Amend- 
ment, approved April 2, 1866 ; 1865-6, 701. 

[10 Cal. 22; 18 Cal. 385; 22 Cal. 539; 30 Cal. 560; 32 Cal. 569.] 

(a) Original section : 

§ 50. Sham answers and defenses may be stricken out, on motion. 

It was amended, May 15, 1854, 84, so as to read like the amendment 
of 1862 below, except that It did not contain the provision as to time 
to demur, nor the words " and so much of any answer as may be 
irrelevant, redundant, or immaterial." 

It was again amended, April 28, 1860, 298, so as to provide for repli- 
cations in the same manner as for answers. 

It was again amended, May 15, 1862, 562, so as to read as follows : 

S 50, When the answer contains new matter, the plaintiff may, 
within the number of days In which the defendant Is by the sura 
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Siibsenptian of pleading. . 

§ 51* EI very pleading shall be sabBcribed by the party, or 
his attorney ; and when the complaint is veriiicd by affidavit, 
the answer shall be veriiied also, except as provided in the 
nejct section. (fl) [Amendme?Uj approved May 15, 1862, 562. 

[6Cal.6l, 61, 640; 8 Cal. 670; 90 CaL 199.] 

Answer when it need not be verified, 

$ 62. The verification of the answer, required in the last 
section, may be omitted when an admission of the trnth of 
the complaint might sobject the party to prosecution for fel- 
ony or misdemeanor. (6) [Amendment^ approved May 15 
1862, 562. 

19 Cal. 422.3 

Copy of written instrument in complaint, 

§ 53. When an action is brought upon a written instrit- 
ment, and the complaint contained [contains] a copy of such 
instrument, or a copy is annexed thereto, the genuineness 



mons required to answer, said days to be computed fVom the time of 
the service on the plaintiff of a copy of such answer, demur to the 
same, for insufflciency, stating in his demurrer, the grounds thereof; 
and he may also, within the same time, demur to one or more of the 
defenses set up in the answer; sham and irrelevant answers and 
defenses, and so much of any answer as may be irrelevant, redund- 
ant, or immaterial, may be stricken out, upon motion, and upon sucli 
terms as the court in Its discretion may impose. 

• (a) The original section was the same as the text ; bnt it had been 
amended, April 28, 1860, 298, so as to provide for a replication. 

(6) The original section w^ the same as the text, exceptthut it did 
not contain the words " or misdemeanor." 
It was amended, April 28, 1860, 298, so as to provide for a replication. 
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and dne execution of ench inBtrament shall be deemed ad- 
mitted, nnlesB the answer denying the same be verified. 
[1 Cal. 158; 4 Cal. 201; 31 Cal. 66; 32 CaL 82.] 

Copy of written instrument in answer, 

§ 54. When the defense to an action is founded on a 
written instrament, and a copy thereof is contained in the 
answer, or is annexed thereto, the genaineness and due exe- 
cution of such instrument shall be deemed admitted unless 
the plaintiff file with the clerk, five days before the com- 
mencement of the term at which the action is to be tried, an 
affidavit denying the same ; provided^ that the due execution 
of the instrument shall not be deemed to be admitted by a 
failare to controvert the same on oath, as prescribed in this 
and the last preceding section, unless the party controverting 
the same is, upon demand, permitted to inspect the original 
before filing such answer. (a) [Amendtnenty approved April 
2, 1866 ; 1865-6, 701. 

Verijication of pleadings, 
§ 55. In all cases of the verification of a pleading, the 

(a) The original section was as follows : 

§ 54. Wlien the defense to an action is founded upon a written 
instrument, and a copy thereof is contained in the answer, or a copy 
is annexed thereto, the genuineness and due execution of such in- 
strument shall be deemed admitted, unless the plaintiff flic with the 
clerk five days previous to the commencement of the term at which 
Mte action is to be tried an affidavit denying the same. 

It was amended, April 28, 1860, 296, so as to read like the original 
section as far as the word '* unless,'* and then it read, ** unless the 
replication denying the same be verified.** 

It was again amended, May 15, 1862, 562, so as to read precisely like 
the original section. 
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affidavit of the party shall state that the same is true of his 
own knowledge, except as to the matters which are therein 
stated on his information or belief, and as to those matters, 
that he believes it to be true. And where a pleading is veri- 
fied, it shall be by the affidavit of the party, unless he be ab- 
sent from the county where the attorney resides, or from 
some cause unable to verify it, or the facts are within the 
knowledge of his attorney, or other person verifying the 
same. When the pleading is verified by the attoraey, or 
any other person except the party, he shall set forth in the 
affidavit the reasons why it is not made by the party. When 
a corporation is a party, the verification may be made by any 
officer thereof; or when the State, or any officer thereof in 
its behalf, is a party, the verification may be made by any 
person acquainted with the facts, except that in actions pro- 
secuted by the attorney-general in behalf of the State the 
pleadings need not, in any case, be verified. 

[19 Cal. 34, 39. 

As to verllicatlon of pleadings where the State or any State olflcer 
is a party, see post, b71.] 

Bill of particulars. 

§ 56. It shall not be necessary for a party to set forth in a 
pleading the items of an account therein alleged ; but he 
shall deliver to the adverse party, within five days after a 
demand thereof in writing, a copy of the account, or be pre- 
cluded from giving evidence thereof. The court, or a judge 
thereof, or a county judge, may order a further account, 
when the one delivered is too general, or is defective in any 
particular. 

[1 Cal. 437; 17 Cal. 279; 32 Cal. 231, 634.] 
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Motion to strike out. 

§ 57. If irrelevant or redundant matter be inserted in a 
pleading, it may be stricken oat by the court on motion of 
any person aggrieved thereby. 

[22 Cal. 566; 28 Cal. 673; 30 Cal. 192, 560.] 

Metes and hounds of real estate. 

§ 68' In an action for the recovery of real property, such 
property shall be described, with its metes and bounds, in 
the complaint. 

[5 Cal. 40; 6 Cal. 155; 19 Cal. 30O; 21 Cal. 140; 30 Cal. 467.] 

Jijbdgmenty how pleaded. 

§ 50. In pleading a judgment or other determination of a 
court or oflScer of especial jurisdiction, it shall not be neces- 
sary to state the facts conferring jurisdiction, but such judg- 
ment or determination may be stated to have been duly given 
or made. If such allegation be controverted, the party plead- 
ing shall be bound to establish on the trial the facts confer- 
ring jurisdiction. 

[17 Cal. 518,] 

Conditions precedent, how pleaded. 

§ 60. In pleading the performance of conditions prece- 
dent in a contract, it shall not be necessary to state the facts 
showing such performance ; but it may be stated generally 
that the party duly performed all the conditions on his part ; 
and if such allegation be controverted, the party pleading, 
shall establish, on the trial, the facts showing such perform- 
ance. 

[1 Cal. 446; 2 Cal. 460; 6 Cal. 258; 24 Cal. 630; 30 Cal. 486.] 
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PHvate atattUe^ how pleaded, 

§ 61. In pleading a private statute, or a right derived 
therefrom, it shall be sufficient to refer to such statute by its 
title and the day of its passage, and the court shall thereupon 
take judicial notice thereof. 

Libel and slander auits, pleading therein. 

§ 62. In an action for libel or slander, it shall not be neces-' 
sary to state in the complaint any extrinsic facts for the pur- 
pose of showing the application to the plaintiff of the defam- 
atory matter out of which the cause of action arose ; but it 
shall be sufficient to state generally, that the same was pub- 
lished or spoken concerning the plaintiff, and if such allega- 
tion be controverted, the plaintiff shall establish on the trial 
that it was so published or spoken. 

TVtUh and mitigating circumstances, 

$ 63. In the actions mentioned in the last section, the de- 
fendant may, in his answer, allege both the truth of the mat- 
ter charged as defamatory and any mitigating circumstances 
to reduce the amount of damages ; and whether he prove the 
justification or not, he may give in evidence the mitigating 
circumstances. 

C9 Cal. 529.] 

Uniting several causes of action, 

$ 64. The plaintiff may unite several causes of action in 
the same complaint, when they all arise out of : 

First. Contracts express or implied ; or. 

Second. Claims to recover specific real property, with or 
without damages, for the withholding thereof, or for waste 
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committed thereon, and the rents and profits of the same ; or, 

Third. Claims to recover specific personal property, with 
or without damages for the withholding thereof. 

Fourth. Claims against a trustee by virtue of a contract or 
by operation of law ; or, 

Fifth. Injuries to character ; or, 

Sixth. Injuries to person ; or, 

Seventh. Injuries to property. 

But the causes of action so united shall all belong to one 
only of these classes, and shall affect all the parties to the 
action, and not require different places of trial, and shalF be 
separately stated; provided, however, that an action for 
malicious arrest and prosecution, or either of them, may be 
united with an action for either an injury to character or to 
the person. (a) [Amendment, approved April 28, 1855, 196. 

[4 Cal. 27, 291; 6 Cal. 224; 7 Cal. 133; 15 Cal. 152; 23 Cal. 196; 28 
Cal. 105, 632 ; 30 Cal. 467 ; 32 Cal. 339, 585, 590.] 

Allegations uncontroverted, deemed admitted. 

§ 65. Every material allegation of the complaint or cross 
complaint not controverted by the answer thereto, shall for 
the purposes of the action be taken as true ; the statement of 
matters in avoidance shall on the trial be deemed controverted 
by the adverse party. (6) [Ameiidment, approved April 2, 
1866; 18^5-6,701. 

[8 Cal. 275; 9 Cal, 59; 14 Cal. 93; 508; 18 Cal. 314, 415; 19 Cal. 34 ; 
21 Cal. 71, 349; 22 Cal. 164,651; 23 Cal, 338, 339, 462; 24 Cal. 104; 25 
Cal. 189, 546; 26 Cal. 288, 393; 27 Cal. 498; 29 Cal. 449; 31 Cal, 115, 
271.] 



(a) The original section was the same as the text, except that it 
did not contain the proviso. 

(6) The original section was as follows : 

§ 65. Every material allegation of the complaint, not specifically 
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Material allegation^ what. 

§ 66. A material allegation in a pleading is one essential 
to the claim, oi: defense, and which could not be stricken from 
the pleading witboat leaving it iusafficient. 

[9 Cal. 499.] 

Amendment after demurrer. JSupplemental pleading. 

§ 67. After demurrer, and before the trial of the issue of 
law thereon, the pleadings demurred to may be amended as 
of conrse and without costs by filing the same as amended 
and serving a copy thereof on the adverse party or his attor- 
ney within ten days, who shall have ten days thereafter in 
which to demur or answer thereto ; but a party shall not so 



controverted by the answer, shall, for the purposes of the action, be 
taken as true. But the allegation of new matter in the answer shall 
be deemed controverted by the adverse party, as upon a direct denial, 
or avoidance, as the case may require. 

It was amended May 15, 1854, 84, so as to read like the original sec- 
tion, with the addition of the words "when it is verified," after the 
word "complaint." 

It was again amended April 28, 1860, 298, so as to read : 
§ 65. Every material allegation of the complaint or answer, not 
specifically controverted by the answer or replication, shall, for the 
purpose of the action, be taken as true. The allegation of new mat- 
ter in the replication, shall, on the trial, be deemed controverted by 
the adverse party. 

It was again amended May 17, 1861, 494, by adding the words 
"when verified," after the words "complaint or answer," to the 
amendment of 1860. 

It was again amended May 15, 1862, 562, so as to read : 
$ 65. Every material allegation of the complaint not specifically 
controverted bj' the answer, shall, for the purposes of the action, be 
taken as true ; the allegation of new matter in the answer shall, on 
trial, be deemed controverted by the adverse party. 
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amend more' than once. A demarrer eball not be deemed 
waived by the filing of an answer at the same time of filing 
the demnrrer ; and when the demurrer to a complaint is over- 
rnled,'and there is no answer filed, the court may upon terms 
allow an answer to be filed. If a demurrer to the answer be 
overruled, the facts alleged in the answer shall be considered 
as denied to the extent mentioned in section sixty-five. 
Where circumstances occurring subsequently to the com- 
mencement of the action render it proper, the same may be 
presented by supplemental pleadings and issue taken thereon 
in the same manner as in the case of original pleadings. (a) 
Amendment approved Ap7'il 2, 1866; 1865-6, 701. 

[lOCal. 410; 12 Cal.439;'23 Cal. 127; 28 Cal. 245,668; 30 CaL 76, 
467 ; 81 Cal. 101.] 



(a) Tbe original section read as follows : 

S 67. After the decision of a demurrer, and on the payment of the 
costs of the same, the defendant may answer. 

It was amended, May 15, 1854, 84, to read as in 1862, below, with 
the addition of the words, ^' if the pleading be a complaint; or to 
deraar thereto, if it be an answer," after the word " thereto. " The 
words " allow the defendant to file an answer," were used instead of 
" allow an answer to be filed." 

It was again amended April 28, 1860, 298, by adding to the amend- 
ment of 1854, provision for a replication. 

It was again amended. May 15, 1862, 562, so as to read as follows : 

§ 67. After demurrer, and before trial of issue on demurrer, either 
party may within ten days, amend any pleadings demurred to, of 
course, and without costs, filing the same as amended, and serving a 
copy thereof upon the adverse party, or his attorney, who shall have 
ten days to answer or demur thereto, but a party shall not so amend 
more than once; when a demurrer to a complaint is overruled, and 
there is no answer filed, the court may, upon such terms as may be 
just, and upon payment of costs, allow an answer to be filed. If a 
demurrer to the answer be overruled, the &c(s alleged in the answer 
shall still be considered as denied. 
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Amendments^ opening defaults. • 

§ 68> The court may, in furtherance of justice, and on 
such terms as 'may be proper, amend any pleading or pro- 
ceedings by adding or striking out the name of any party, or 
by correcting a mistake in the name of a party, or a mistake 
in any other respect, and may, upon like terms, enlarge the 
time for an answer or demurrer, ot demurrer to an answer 
filed. The court may likewise, upon affidavit showing good 
cause therefor, after notice to the adverse party, allow, upon 
such terms as may be just, an amendment to any pleading or 
proceeding in other particulars, and m{^, upon like terms, 
allow an answer to be made after the time limited by this 
act ; and may, upon such terms as may be just, and upon pay- 
ment of costs, relieve a party or his legal representatives from 
a judgment, order, or other proceeding taken against him 
throngh his mistake, inadvertence, surprise, or excusable neg- 
lect; and when, for any cause satisfactory to the court, or 
the judge at chambers, the party aggrieved has been unable 
to apply for the relief sought during the term at which such 
judgment, order, or proceeding complained of was taken, the 
court, or the judge at chambers in vacation, may grant the re- 
lief upon application made within a reasonable time, not ex- 
ceeding five months after the adjournment of the term. 
When, from any cause, the summons and a copy of the com- 
plaint in an action have not been personally served on the 
defendant, the court may allow, on such terms as may be 
just, such defendant or his legal repi-esentatives at any time 
within six months after the rendition of any judgment in 
such action, to answer to the merits of the original action. 
(«) [Amendment^ approved April 2, 1866; 1865-6, 843. 

(a) The original section was as follows : 

§ 68. The court may, in fartherancc of justice and on such termk 
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[Amendments allowed, 1 Cal. 191; 2 Cal. 193; 3 Cal. 75, 115,137; 5 
Cal. 118; 6 Cal. 61, 67* 9 Cal. 56; 10 Cal. 464; 14 Cal. 254; 22 Cal. 127; 
27 Cal. 11; 30 Cal. 318; 32 Cal. 339. 

Amendments not aUowed, 2 CaL 409; 3 Cal. 235; 9 Cal. 172; 22 Cal. 
229; 27 Cai. 11,238; 

Opening default, judgment, &c., 3 Cal. 130, 255; 4 Cal. 280; 5 CaL 
137, 406; 6 Cal. 99, 173; 7 Cal. 80; 9 Cal. 130; 18 Cal. 455; 19 Cal. 706; 
20 Cal. 109; 21 Cal. 268, 305; 23 Cal. 281; 28 Cal. 335, 668; 29 Cal. 72, 
422; 32 Cal. 488.] 

Name of defendant^ when unknown. 

§ 69. When the plaintiff is ignorant of the name of a 

, > 

as may be proper, amend any pleading or proceeding, by adding or 
striking out the name of any party, or by correcting a mistalce in the 
name of a party, or a mistake in any other respect. The court 
play, likewise, upon affldavit showing good cause therefor, after 
notice to the adverse part}', allow, upon such term's as may be just 
an amendment to any pleading or proceeding in other particulars ; 
and may, upon like terms, allow an answer to be made after the time 
limited by this act, or by an order enlarge such time ; and may, upon 
such terms as may be just, and upon payment of costs, relieve a 
party or his legal representatives from a judgment order, or other 
proceeding, taken against him through his mistake, inadvertence, 
surprise, or excusable neglect. When from any cause, the summons 
and a copy of the complaint in an action have not been personally 
served on the defendant, the court may allow, on sucli terms as may 
be just, such defendant or his legal representatives, at any time 
within six months after the rendition of any judgment in such action, 
to answer to the merits of the original action. 

It was amended, May 18, 1863, 276, by adding the words " and may, 
upon like terms, enlarge the time for an answer, or demurrer, or de- 
murrer to an answer filed," at the end of the first sentence, and strik- 
ing out the words " or bj' an order enlarge such lime." 

It was again amended, April 28, 1860, 298, by substituting the words 

" or replication " instead of the words " or demurrer to an answer 

filed " in the first sentence of the amendment of 1853, and adding the 

•words "or replication " after the words "allow an answer" in the 

second sentence. 
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defendant, such defendant may be designated in any pleading 
or proceeding by any name; and when his true name is dis- 
covered, the pleading or proceeding may be amended accord 
ingly. 

C2Cal.662.] 

Construction of pleading to he liberal. 

§ 70. In the construction of a pleading for the purpose of 
determining its effects, its allegations shall be liberally con- 
strued, with a view to substantial justice between the 
parties. 

[3 Cal. 322; 10 Cal. 317; 28 Cal. 673; 30 Cal. 570; 32 Cal. 176, 639.] 

Errors and defects^ what to he disregarded. 

§ 71. The court shall, in every stage of an action, disre- 
gard any error or defect in the pleadings, or proceedings, 
which shall not effect the substantial rights of the parties ; 
and no judgment shall be reversed or affected by reason of 
such error or defect. 

[20 Cal. 591; 25 Cal. 460; 28 Cal. 65, 263; 31 Cal. 383; 32 Cal. 11, 
145.] 



TITLE V. 

OF THE PROVISIONAL REMEDIES IN CIVIL ACTIONS. 

CHAPTER I. 

ARREST AND BAIL. 

No arrest for civil cause except fraud, 

§ 72. No person shall be arrested in a civil action, except 

as prescribed by this act. 
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Causes for arrest. 

§ 73. The defendant may be arrested as hereinafter pre- 
scribed, in the following cases arising after the passage of 
this act : 

First. In an action for the recovery of money or damages 
on a canse of action arising npon contract express or im- 
plied, when the defendant is about to depart from the State, 
with intent to defrand bis creditors, or when the action is for 
wilful injury to person, to character, or to property, knowing 
the property to belong to another. 

Second. In an action for a fine or penalty, or for money 
or property embezzled, or fraudulently misapplied, or con- 
vei-ted to his own use, by a public officer ; or an officer of a 
corporation, or an attorney, factor, broker, agent, or clerk, in 
the course of his employment as such ; or by any other per- 
son in a fiduciary capacity, or for misconduct or neglect in 
office, or in a professional employment; or for a wilful viola- 
tion of duty. 

Third. In an action to recover the possession of personal 
property, unjustly detained, when the property, or any part 
thereof, has been concealed, removed, or disposed of, so that 
it cannot be found, or taken by the sheriff. 

Fourth. When the defendant has been guilty of a fraud 
in contracting the debt, or incurring the obligation, for which 
the action is brought ; or in concealing, or disposing of the 
property, for the taking, detention, or conveision of which 
the action is brought. 

Fifth. When the defendant has removed or disposed of 
his property, or is about to do so, with intent to defraud his 
creditors. 

C 1 Cal. 345, 438; 3 Cal. 377 ; 6 Cal. 239; 8 Cal. 619 
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Order of arrest. 

§ 74. An order for the arrest of the defendant shall be 
obtained from a jadge of the coort in which the action is 
bronght, or from a county judge. 

Affidavit for arrest. 

§ 76. The order may be made whenever it shall appear to 
the judge by the affidavit of the plaintiff, or some other per- 
son, that a sufficient cause of action exists ; and that the case 
is one of those mentioned in section seventy-three. The 
affidavit shall be either positive, or upon information and 
belief; and when upon information and belief, it shall state 
the facts upon which the information and belief are founded. 
If an order of arrest be made, the affidavit shall be filed with 
the clerk of the county. 
C2 Oal. 607; 6 Cal. 87, 318; 10 Cal. 411.] 

Lhider taking. 

§ 76. Before making the order, the judge shall require a 
written nndertaking on the part of the plaintiff, with sure- 
ties, to the effect that if the defendant recover judgment, the 
plaintiff will pay all costs and charges that may be awarded 
to the defendant, and all damages which he may sustain by 
i-eason of the arrest, not exceeding the sum specified in the 
nndertaking, which shall be at least five hundred dollars. 
Each of the sureties shall annex to the nndertaking an affi- 
davit that he is a resident and householder, or freeholder, 
within the State, and worth double the sum specified in the 
nndertaking, over and above all his debts and liabilities, 
exclusive of property exempt from execution. The under- 
taking shall be filed with the clerk of the court. 
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[As to the affidavit of siirelies, see also post, 650. 
The City and County of San Francisco is exempted from giving 
any undertaicing, post, 693.] 

Order^ when to issue. 

§ 77. The order may be made to accompany the summous, 
or any time afterwards before judgment. It shall require the 
sheriff of the county where the defendant may be foaud 
forthwith to arrest him and hold him to bail in a specified 
sum, and to return the order at a time therein mentioned to 
the clerk of the court in which the action is pending. 

Copies of affidavit and order of arrest, 

§ 78. The order of arrest, with a copy of the affidavit 
upon which it is made, shall be delivered to Uie sheriff, who, 
upon arresting the defendant, shall deliver to him a copy of 
the affidavit ; and also, if desired, a copy of the order of 
arrest. 

Arrest^ by whom and how made. 

§ 79. The sheriff shall execute the order by arresting the 
defendant and keeping him in custody until discharged by 
law. 

Discharge on bail, or deposit. 

§ 80. The defendant, at any time before execution, shall 
be discharged from the arrest either upon giving bail, or upon 
depositing the amount mentioned in the order of arrest, as 
provided in this chapter. 

Undertaking of bail. 

§ 81. The defendant may give bail by causing a written 
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undertaking to be executed by two or more Bufficientsui^ties, 
stating their places of residence and occupations, to the effect 
that they are bound in the amount mentioned in the order of 
arrest; that the defendant shall at all times render himself 
amenable to the process of the court, daiing the pendency of 
the action, aud to such as may be issued to enforce the judg- 
ment therein ; or that they will pay to the plaintiff the 
amount of any judgment which may be recovered in the 
action. 

Surrender in exoneration of bail. 

§ 82. At any time before judgment, or within ten days 
thereafter, the bail may surrender the defendant in their 
exoneration ; or he may surrender himself to the sheriff of 
the county where he was arrested. 

[8 Cal. 562.] 

Bail may arrest and surrender, 

§ 83. For the purpose of surrendering the defendant, the 
bail at any time or place before they are finally charged, may 
themselves arrest him ; or by a written authority, indorsed 
on a certified copy of the undertaking, may empower the 
sheriff to do so. Upon the arrest of the defendant by the 
sheriff, or upon his delivery to the sheriff by the bail, or upon 
his own surrender, the bail shall be exonerated ; provided^ 
such arrest, delivery, or siurrender, take place before the 
expiration of ten days after judgment; but if such arrest, 
delivery, or surrender, be not made within ten days after 
judgment, the bail shall be finally charged on their under- 
taking, and be bound to pay the amount of the judgment, 
within ten days thereafter. 
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Action against hail. 

§ 84. If the bail neglect or refuse to pay the judgment 
within ten days after they are finally charged, an action may 
be commenced against such bail for the amount of such 
original judgment. («) {Amendment, passed May 15, 1854, 
84 ; took effect July 1, 1854. 

Exoneration by death or imprisonment. 

§ 85. The bail shall also be exonerated by the death of 
the defendant, or his imprisonment in a State prison ; or by 
his legal discharge from the obligation to render himself 
amenable to the process. 

Exceptions to hail. 

§ 86. Within the time limited for that purpose, the sheriff 
shall file the order of arrest in the oflBce of the clerk of the 
court in which the action is pending, -with his return indorsed 
thereon, together with a copy of the undertaking of the bail. 
The original undertaking he shall retain in his possession until 
filed, as herein provided. The plaintif!', within ten days 
thereafter, may serve upon the sheriff a notice that he does 
not accept the bail, or he shall be deemed to have accepted 
them, and the sheriff shall be exonerated from liability. If 
no notice be served within ten days, the original undertaking 
shall be filed with the clerk of the court. 



(a) Original section : 

S 84. If tlic bail neglect or rcfUse to pay the judgment within fen 
days after they arc finally charged, judgment against such hail for 
the amount of such original judgment, may be, by orderof the court, 
upon affidavit of such neglect or refusal, entered against the bail. 
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Justification of bail, 

§ 87. Withiu five days after the receipt of notice, the 
sheriff or defendant may give to the plaintiff, or iiis attorney, 
notice of the justification of the same, or other bail, (specify- 
ing the places of residence and occupations of the latter^ 
before a judge of the court, or county judge, or county clerk, 
at a specified time and place ; the time to be not less than 
five, nor more than ten days thereafter, except by consent of 
parties. In case other bail be given, there shall be a new 
undertaking. 

QtiaUfications of bail. 

§ 88. The qualifications of bail shall be as follows : 
First. Each of them shall be a resident, and householder ' 
or freeholder, within the county. 

Second. Each shall be worth the amount specified in the 
order of aiTCst, or the amount to which the order is reduced, 
as provided in this chapter, over and above all his debts and 
liabilitie^exclnsive of property exempt from execution ; but 
the judgJI or county clerk, on justification, may allow more 
than two sureties to justify severally, in amounts less than 
that expressed in the order, if the whole justification be 
equivalent to that of two sufficient bail. ' 

McaminaMon of bail. 

§ 89. For the purpose of justification, each of the bail 
shall attend before the judge, or county clerk, at the time and 
place meutioned in the notice, and may be examined on oath, 
on the part of the plaintiff, touching his sufficiency, in such 
manner as the judge or county clerk, in his discretion, may 
think proper. The examination shall be reduced to writing, 
and subscribed by the bail, if required by the plaintiff. 
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Allowance of hail. 

§ 90. If the jadge, or clerk, find the bail sufficient, he shall 
annex the examination to the undertaking, indorse his allow- 
ance thereon, and cause them to be filed, and the sheriff shall 
thereupon be exonerated from liability. 

Deposit in lieu of hail. 

§ 91. The defendant may, at the time of his arrest, instead 
of giving bail, deposit with the sheriff the amount mentioned 
in the order. In case the amount of the bail be reduced, as 
provided in this chapter, the defendant may deposit such 
amount instead of giving bail. In either case, the sheriff shall 
give the defendant a certificate of the deposit made, and the 
defendant shall be discharged out of custody. 

Disposition of deposit. 

§ 92. The sheriff shall immediately after the deposit pay 
the same into court, and take from the clerk receiving the 
same, two certificates of such payment; the one of #hich he 
shall deliver or transmit to the plaintiff, or his attorney, and 
the other to the defendant. For any default in making such 
payment the same proceedings may be had on the ofiicial bond 
of the sheriff, to collect the sum deposited, as in other cases of 
delinquency. 

Bail after deposit. 

§ 93. If money be deposited, as provided in the last two 
sections, bail may be given, and may justify upon notice, at 
any time before judgment ; and on the filing of the undeiliak- 
ing and justification with the clerk, the money deposited shall 
be refunded by such clerk to the defendant. 
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Application of deposit after judgment. 

§ 04. Where money shall have been deposited, if it remain 
on deposit at the time of the recovery of a jadgment in favor of 
the plaintiff, the clerk shall, under the direction of the court, 
apply the same in satisfaction thereof ; and aiter satisfying 
the judgment, shall refund the surplus, if any, to the defend- 
ant. If the judgment be in favor of the defendant, the clerk 
shall, under like direction of the comt, refund to him the 
whole sum deposited and remaining unapplied. 

Encape. LiahilUy of sheriff. 

§ 95. If, after being arrested, the defendant escape or be 
rescued, the sheriff shall himself be liable as bail ; but he may 
discharge himself from such liability, by the giving and justi- 
fication of bail, at any time, before judgment. 

Judgment against sheriff as hail. 

§ 96. If a judgment be recovered against the sheriff, upon 
his liability as bail, and an execution thereon be returned un- 
satisfied in whole or in part, the same proceedings may be had 
on his official bond, for the recovery of the whole or ftuy de- 
ficiency, as in other cases of delinquency. 

Motion to vacate arrest^ or reduce bail. 

§ 97. A defendant arrested may at any time before the jus- 
tification of bail apply to the judge who made the order, 
or the court in which the action is pending, upon reasonable 
notice to the plaintiff to vacate the order of arrest, or to re- 
duce the amount of bail. If the application be made upon 
affidavits, on the part of the defendant, but not otherwise, the 
plaintiff may oppose the same by affidavits or other proofs, in 
addition to those on w^hich the order of arrest was made. 
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Vacating arrest. Reduction of bail. 

§ 98. If npon snch application it shall satiefactorily ap- 
pear that there was not sufficient cause for the arrest, the 
order shall be vacated ; or if it satisfactorily appear that the 
bail was fixed too high, the amount shall be reduced. 

[As to the discharge of judgment debtors fVom arrest, see an '* Act 
for the relief of persons imprisoned on civil process,'* passed April 
22, 18d0, 407 ; Hitteirs Gen. Laws, 3638.] 



CHAPTER II. 

CLAIMS AND DELIVERY OF PERSONAL PROPERTY, 

When claim may he made. 

§ 99. The plaintiff, in an action to recover the possession 
of personal property, may, at the time of issuing ihe summons, 
or at any time before answer, claim the delivery of such prop- 
erty to him, as provided in this chapter. 

[3 Cal. 469; 22 Cal. 139; 27 Cal. 451 ; 28 Cal. 605; 29 Cal. 619.] 

Affidavit. 

§ 100. Where a delivery is claimed, an affidavit shall be 
made by the plaintiff, or by some one in his behalf, showing : 

First. That the plaintiff is the owner of the property claimed 
(particularly describing it), or is lawfully entitled to the pos- 
session thereof. 

Second. That the property is wrongfully detained by the 
defendant. 

Third. The alleged cause of the detention thereof, accord- 
ing to his best knowledge, information, and belief. 

Fourth. That the same has not been taken for a tax, as- 
sessment, or fine, pursuant to a statute ; or seized under an 
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•xecntion, or an attachment against the property of th^ 

plaintiff; or if so seized, that it is by statute exempt from 

snch seizure ; and, 

Fifth, The actual value of the property. 



.« • 



RcqimUimi <m sheriff to take propertif, ''^ '■>*. 

mti*', thereupon, by an 

tvit, require the sheriif 

of the county where the prope|;;t^ claimed may be, to take 

the same from the defendant. {«) ' [Amendmenif passed May 

15, 1854, 84 ; took ^ect July 1, 1854. 

Undertaking. Taking of property. 

§ 102. Upon a receipt of the affidavit, and notice with a 
written undertaking executed by two or more sufficient sure- 
ties, approved by the sheritf to the effect that they are bound 
to the defendant in double the value of the property as stated 
in the affidavit for the prosecution of the action, for the return 
of the property to the defendant, if return thereof be ad 
judged, and for the payment to him of such sum as may from 
any cause be recovered against the plaintiff, the sheri^ shall 
tbrthwith take the property, described in the affidavit, if it 
be in the possession of the defendant or his agent, and retain 
it in his custody. He shall also without delay serve on the 
defendant a copy of the affidavit, notice and undei'taking by 

(a) Original section : 

S 101. A judge of the court in which the action is brought, or a 
county judge, shall thereupon, by an Indorsement in writing upon 
the affidavit, order the sheriff of the county where the property 
claimed may be, to take the same from the defendant, and deliver It 
to the plaintiff, upon receiving the undertaking mentioned in the 
next section. 
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delivering the eame to him personally if he can be found, ^r 
to hJB agent, from whoHe poeseBsion the property is taken, or 
.if neither can be found by leaving them at the usual place of 
abode of e;^^her, with some person of suitable age and dis- 
cretioi?., or Jti ^ijeiLher have any known place of abode, by 
putting tber^i in the nearest post office directed to the de- 
f€aidant.(«) {Amci^h^ni^ passed May 15, 1854, 84; took 
^ect July 1, ISo'i.* ..s. , 

i8Cal.446; 24 Cal. 147. 

As to affidavit of sureties tc undertaking, see post, 650. 

Tlie City and County of Sah ^rancisoo exempt, post, 693.] 

Exception to sureties. Justification. 

§ 103. The defendant may, within two days after the 
service of a copy of the affidavit and undertaking, give 
notice to the sheriff that he excepts to the sufficiency of the 
sureties. If he fails to do so, he shall be deemed to have 
waived all objection to them. When the defendant excepts, 
the sureties shall justify on notice in like manner as upon 
bail on arrest ; and the sherilf shall be responsible for the 
sufficiency of the sureties until the objection to them is either 
waived, as above provided, or until they justify. If the de- 
fendant except to the sureties, he cannot reclaim the property 
as provided in the next section. 

Defendant may require return of property. 

§ 104. At any time before the delivery of the property 
to the plaintiff, the defendant may, if he do not except to the 
sureties of the plaintiff, require the return thereof, upon 

(a) Tlie original section was substantially the same as the tex^ 
except that the word " order " was used instead of " notice." It did 
not use the words " to the defendant " after the word " bound." 
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giving to the sheriif a written undertaking, execnted by two 
or more safiicient sareties, to the effect that they are bound 
in doable the value of the property, as stated in the affidavit 
of the plaintitF, for the delivery thereof to the plaintiff, if 
such delivery be adjudged, and for the payment to him of 
such sum as may, for any cause, be recovered against the 
defendant. If a rettlrn of the property be not so required 
within five days after the taking and service of notice to the 
defendant, it shall be delivered to the plaintiff, except as pro- 
vided in section one hundred and nine. 

Justification of defendant's sureties. 

§ 105. The defendant's sareties, upon notice to the plain- 
tiff of not less than two or more than five days, shall justify 
before a judge or county clerk, in the same manner as upon 
bail on arrest ; and upon such justification, the sheriff shall 
deliver the property to the defendant. The sheriff shall be 
responsible for the defendant's sureties until they justify, or 
until the justification is completed or expressly waived, and 
may retain the property until that time ; if they, or others 
in their place, fail to justify at the time and place appointed, 
he shall deliver the property to the plaintiff. 

[7 Cal. 568.] 

Qualification of sureties. 

§ 106. The qualification of sureties and their justification 
shall be such as are prescribed b}' this act, in respect to bail 
upon an order of arrest. 

Taking of property concealed. 

§ 107. If the property, or any part thereof, be concealed 
in a building or inclosnre, the sheriff shall publicly demand 
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its delivery ; if it be not delivered, be eball cause tbe build- 
ing or inclosni'e to be broken open, and take the property 
into bis possession ; and if necessary, he may call to his' aid 
the power of his county. 



« • 



Keeping of property taken. 

§ 108. When the sheriff shall have taken property, as 
in this chapter provided, he shall keep it in a secure place, 
and deliver it to, the party entitled thereto, upon receiving 
his lawful fees for taking, and his necessary expenses for 
keeping the same. 

CJlaim hy third pariy. Indemnity bond. 

§ 109. If the property taken be claimed by any other 
person than the defendant or his agent, and such person 
make affidavit of his title thereto, or right to possession 
thereof, stating the grounds of such title or right, and serve 
the same upon the sheriff, the sheriff shall not be bound to 
keep the property, or deliver it to the plaintiff, unless the 
plaintiff, on demand of him or his agent, indemnify the sheriff 
against such claim, by an undertaking, by two sufficient sure- 
ties, accompanied by their affidavits, that they are each worth 
double the value of the property as specified in the affidavit 
of the plaintiff*, over and above their debts and liabilities, 
exclusive of property exempt from execution, and are free- 
holders, or householders in the county ; and no claim to such 
property by any other person than the defendant or his agent, 
shall be valid against the sheriff", unless so made. 
[32 Cal. 23.] 

Papers to he filed. 

§ 110. The sheriff shall file the notice, undertaking, and 
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affidavit with his proceedings thereon, with the clerk of the 
court in which the action is pending, within twenty days 
after taking the property mentioned therein. («) [Amendment^ 
passed May 15, 1854, 84 ; took effect July 1, 1854. 



CHAPTER III. 

INJUNCTION. 

InjuTiction, what and who may grant. 

§ 111. An injunction is a writ or order, requiring a person 
to refrain from a particular act. The order or writ may be 
granted by the court in which the action is brought, or by ^ 
judge thereof, or by a county judge ; and when made by a 
judge, may be enforced as the order of the court. 

[1 Csl. 396; 2 Cal. 245, 463; 4 Cal. 31, 67; 6 Cal. 88, 449; 8 Cal.26,34^ 
66, 268, 520; 9 Cal. 77, 607; 10 Cal. 347; 22 Cal. 363, 485; 27 Cal. 151.] 

Caixsesfor injunction. 

§ 112. An injunction may be granted in the following 
cases : 

First. When it shall appear by the complaint that the 
plaintiff is entitled to the relief demanded, and such relief, 
or any part thereof, consists in restraining the commission 
or continuance of the act complained of, either for a limited 
period or perpetually. 



(a) Original section : 

$ 110. The slierifT shall file the order and affidavit, with liis pro- 
ceedings thereon, with the clerk of the court in which the action is 
pending, within twenty days after taking the property mentioned 
therein; or if the clerk reside in another county, shall mail or for- 
ward the same within that time. 
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Second, When it shall appear by the complaint or affi- 
davit that the commission or continuance of some act during 
the litigation would produce great or irreparable injury to the 
plaintiff. 

Third. When it shall appear during the litigation that the 
defendant is doing, or threatens, or is about to do, or is pro- 
curing or suffering to be done, some act in violation of the 
plaintiff's rights, respecting the subject of the action, and 
tending to render the judgment ineffectual. 

[3 Cal. 238; 5 Cal. 119; 27 Cal. 643; 31 Cal. 170.] 

When it may be granted. 

f 113. The injunction may be granted at the time of issu- 
3ng the summons upon the complaint ; and at any time after- 
<v«ards, before judgment, upon affidavits. The complaint in 
• the one case, and the affidavits in the other, shall show satis- 
jfactorily that sufficient grounds exist therefor. No injunction 
;6hfifli be granted on the complaint, unless it be verified by the 
•oath of the plaintiff, or some one in his behalf, that he the 
-peisoo making the oath has read the complaint, or heard tbe 
complaint read, and knows the contents thereof, and the same 
is true of his own knowledge, except the matters therein 
■stated on information and belief, and that as to those matters 
he believes it to be true. When granted on the complaint, a 
<«opy oif the complaint and verification attached shall be served 
with tbe injunction ; when granted upon affidavit, a copy of 
tbe Affidavit shall be served with the injunction. 

£12 Cal, 107; 19 Cal. 34.] 

Injunction after answer. jRestraininff order. 

§ 114. An injunction shall not be allowed after the defend- 
ant has answered, uulebs upon notice, or upon an order to show 
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cause ; but in such case the defendant may be restrained until 
tbe decision of the court or judge gi-anting or refusing the 
injunction. 

Undertaking. 

§ 115. On granting an injunction, the court or judge shall 
require, except where the people of the State are a party 
plaintiff, a written undertaking, on the part of the plaintiff, 
with sufficient sureties, to the effect that the plaintiff will pay 
to the party enjoined such damages, not exceeding an amount 
to be specified, as such party may sustain by reason of the 
injunction, if the court finally decide that the plaintiff was 
not entitled thereto. 

[I Cal. 396; 3 Cal. 216, 309; 6 Cal. 399; 10 Cal. 347; 25 Cal. 169; 28 
Cal, 11, 639. 

As to affidavit of sureties, see post, 650. 
The City and County of San Francisco exempt, post, 693.] 

Order to show cmise. Restraining order. 

§ 110, If the court or judge deem it proper that the 
defendant, or any of several defendants, should be heard 
before granting the injunction, an order may be made requir- 
ing cause to be shown, at a specified time and place, why the 
injunction should not be granted ; and the defendant may, in 
the mean time, be restrained. 

[13 Cal. 585, 588; 15 Cal. 107.] 

Injunction against corporation, 

§ 117. An injunction to suspend the general and ordinary 
business of a corporation shall not be granted except by the 
court or a judge thereof; nor shall it be granted without due 
notice of the application therefor to the proper officers or 
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managing agent of the corporation, except when the people 
of this State are a party to the proceeding, (a) {Amendment, 
approved April 2, 1866 ; 1865-6, 70J . 

MoHon to dissolve or modift/. Affidavits on motion. 

§ 118* If an injunction be granted without notice, the de- 
fendant at any time before the trial may apply upon reason- 
able notice to the judge who granted the injunction, or to 
the court in which the action is brought, to dissolve or modify 
the same. The application may be made upon the complaint 
and the affidavit gn which the injunction was granted, or 
upon affidavit on the part of the defendant, with or without 
the answer. If the application be made upon affidavits on 
the part of the defendant, but not otherwise, the plaintiff may 
oppose the same by affidavits, or other evidence, in addition 
to those on which the injunction was granted. 

[9 Cal. 558 ; 12 Cal. 441 ; 14 Cal. 551 ; 16 Cal. 83 ; 22 Cal. 479; 23 Cal. 
464; 29 Cal. 124.] 

Dissolving or modifying injunction. 

§ 119. If upon such application it satisfactorily appear that 
there is not sufficient ground for the injunction, it shall be 
dissolved ; or if it satisfactorily appear that the extent of the 
injunction is too great, it shall be modified. 

(a) The original section was the same, except that it did not con- 
tain the words " or a judge thereof," or " or managing agent." 
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CHAPTER IV. 

ATTACHMENT. 

Causes for aMachment, 

§ 120. The plaintiff, at the time of issuing bis [the] sam- 
mons, or at any time afterwards, may have the property of 
the defendant attached as security for the satisfaction of any 
judgment that may be recovered, unless the defendant give 
security to pay such judgment, as hereinafter provided, in the 
following cases : 

First. In an action upon a contract, express or implied, for 
the direct payment of money, which contract is made or is 
payable in this State, and is not secured by mortgage, lien, or 
pledge, upon real or personal property, or, if so secured, that 
such security has been rendered nugato.ry by the act of the 
defendant. 

Second. In an action upon a contract, express or implied, 
against a defendant not residing in this State. («) [Amend- 
ment, approved April 28, 1860, 298. 

[3 Cal. 206; 6 Cal. 277; 8 Cal. 260; 9 Cal. 24, 538; 21 Cal.280; 28 
Cal. 281 ; 32 Cal. 55.] 



(a) The original section was substantially the same as the text, 
except that it did not contain the second subdivision or the last 
clause of the first subdivision. 

It was amended, May 18, 1853, 276, so as to read like the text, except 
that, in the first subdivision. It did not contain the words *Mien or 
pledge,** or ** or if so secured, that such security has been rendered 
nugatory by the act of the defendant** 

It was again amended, April 15, 1858, 152, so as to provide for 
attachment only in cases of non-residence or ftaud. 
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Affidavit. 

§ 121.* The clerk of the court shall issue the writ of 
attachment upon receiving an affidavit by, or on behalf of, the 
plaintiff, which shall be tiled, showing : 

First. That the defendant is indebted to the plaintiff 
(specifying the amount of such indebtedness, over and above 
all legal set-offs and counter-claims), upon a contract, express 
or implied, for the direct payment of money, and that such 
contract was made or is payable in this State, and that the 
payment of the same has not been secured by any mortgage, 
lien, or pledge, upon real or personal property ; or, 

Second. That the defendant is indebted to the plaintiff 
(specifying the amount of such indebtedness as near as may 
be, over and above all legal set-offs or counter-claims), and 
that the defendant is a non-resident of the State ; and. 

Third. That the sum for which the attachment is asked 
is an actual, bona fide existing debt, due and owing from the 
defendant to the plaintiff, and that the attachment is not 
sought and the action is not prosecuted to hinder, delay, or 
defraud, any creditor or creditors of the defendant. («) 
[Amendment, approved April 28, J 860, 298. 

C4 Cal. 195; 7 Cal. 352; 26 Cal. 202.] 

* Applicable to justices' courts, see 552. 

(a) The original section was substantially the same as the text 
without the second and third subdivisions, and leaving the words 
*' lien or pledge" out of the flrst. 

It was amended, May 18, 1853, 276, by adding the second subdivision 
of the text. 

It was again amended, April 15, 1858, 152, by striking out the second 
subdivision of the amendment of 1863 and substituting in place 
thereof provision for an affidavit of one or more of the grounds of 
fraud specified ip the above mentioned amendment of 1868 to section 
120. 
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Undertaking. 

§ 122. Before issuing the writ, the clerk shall require a 
written undertaking on the part of the plaintiff, in a sum not 
less than two hundred dollars, not exceeding the amount 
claimed by the plaintiff, with sufficient sureties, to the effect 
that if the defendant recover judgment, the plaintiff will pay 
all costs that may be awarded to the defendant, and ail dam- 
ages which he may sustain by reason of the attachment, not 
exceeding the sum specified in the undertaking. (<>} [Amend- 
ment^ approved April 28, 1860, 298. 

[ICal. 410; 7 Cal. 514. 

As to affidavit of sureties, sec post, 650. 

The City and County of San Francisco exempt, post, 693.] 

Requirements of writ. Several writs, 

§ 123. The writ shall be directed to the sheriff of rfny 
county in which property of such defendant may be, and 
require him to attach and safely keep all the property of such 
defendant within his county, not exempt from execution, or 
so much thereof as may be sufficient to satisfy the plaintiff's 
demand, the amount of which shall be stated in conformity 
with the complaint, unless the defendant give him security 
by the undertaking of at least two sufficient sureties in an 
amount sufficient to satisfy such demand, besides costs, or in 
an amount equal to the value of the property which has 
been, or is about to be, attached ; in which case to take snch 
undertaking. Several writs may be issued at the same time 



(a) The original section was the same as the text. 

It was amended, April 15, 1858, 152, so as to add the words *^ or if 
the attachment should be dismissed'" after the words ^^ recover Judg- 
ment." 
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to the eheriffs of different counties, (o) [Amendmentj ap- 
proved April 28, 1360, 315 ; took ^ect from passage, 
[29 Cal. 194.] 

Stocks^ hoio attached. Debts due defendarU. 

§ 124.* The rights or shares which the defendant may 
have in the stock of any corporation or company, together 
with the interest and profits thereon, and all debts dae such 
defendant, and all other property in this State of such defend- 
ant not exempt from execution, may be attached, and if 
judgment be recovered, be sold to satisfy the judgment and 
execution. . 
[13 Cal. 22.] 

Execution of writ by sheriff. 

•§ 125.* The sheriff to whom the writ is directed and de- 
livered, shall execute the same without delay, and if the un- 
dertaking mentioned in section one hundred and twenty- 
three, be not given as follows : 

First, Real property standing upon the records of the 
county, in the name of the defendant, shall be attached, by 
leaving a copy of the writ with an occupant thereof; or, if 
there be no occupant, by posting a copy in a conspicuous 
place thereon, and filing a copy, together with a description 
of the property attached, with the recorder of the county. 

Second. Real property, or any interest therein, belonging 
to the defendant, and held by any other person, or standing 



* Applicable to justices' courts, see 556. 

(a) The original section was ttie same as the text, except that it 
did not contain the words *' or in an amount equal to the value of the 
property which has been, or is about to be, attached." 
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on the records of the county in the name of any other per- 
son, shall be attached, by leaving with such person, or his 
agent, a copy of the writ, and a notice that such real property, 
(giving a description thereof), and any interest therein, be- 
longing to the defendant, are attached pursuant to such writ, 
and filing a copy of such writ and notice with the recorder 
of the county, and leaving a copy of such writ and notice 
with an occupant of such property, or, if there be no occu- 
pant, by posting a copy thereof in a conspicuous place there- 
on. 

Third. Personal property, capable of manual delivery, 
shall be attached, by taking it into custody. 

Fourth. Stock, or shares or interest in stock, or shares of 
any corporation or company, shall be attached, by leaving 
with the president, or other head of the same, or the secre- 
tary, cashier, or other managing agent thereof, a copy of the 
writ, and a notice stating that the stock or interest of the 
defendant is attached, in pursuance of such writ. 

Fifth, Debits and credits, and other personal property, 
not capable of manual delivery, shall be attached by leaving 
with the person owning such debts, or having in his posses- 
sion, or under his control, such credits and other personal 
property, or with his agent, a copy of the writ, and a notice 
that the debts owing by him to the defendant, on the credits 
and other personal property m his possession, on [or] under 
his control, belonging to the defendant, are attached, in 
pursuance of such writ, (a) \Amendment, approved May 15, 
1862, 568. 

C8 Cal. 363; 7 Cal. 162, 549; 11 Cal. 238; 19 Cal. 44. 

(a) The original section did not contain the second subdivision of 
the text, nor the words ''or with his agent " iu the fifth subdivision, 
wliich was then the fourth. 
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As to the preference and protection of claims for wages of labor 
dae by attachment-debtor, by giving notice to the officer executing 
the writ of attachment, see post, 731.] 

Garnishment. 

§ 126.* Upon receiving information in writing from the 
plaintiff, or hie attorney, that any person bas in his posses- 
sion, or under his control, any credits or other personal prop- 
erty belonging to the defendant, or is owing any debt to the 
defendant, the sheriff shall serve upon such person a copy of 
the writ, and a notice that such credits, or other property or 
debts, as the case may be, are attached in pursuance of such 

writ. 
[9Cal.24.] 

Liability of garnishee. 

§ 127.* All persons having in their possession, or under 
their control, any credits or other personal property, belong- 
ing to the defendant, or owiug any debts to the defendant at 
the time of service upon them of a copy of the writ and 
notice, as provided in the last two sections, shall be, imless 
such property be delivered up or transferred, or such debts 
be paid to the sheriff, liable to the plaintiff, for the amount of 
such credits, property, or debts, until the attachment be dis- 
charged, or auy judgment recovered by him be satisfied. 

C2 Cal. 33; 3 Cal. 253; 5 Cal. 118, 294; 6 Cal. 16; 21 Cal. 122; 22 Cal. 
667.] 

Examination of garnishee. 

§ 128.* Any person owing debts to the defendant, or hav- 
ing in his possession or under his control auy credits or other 



Applicable to justices' courts, see 555. 

68 



129 Attachment. 129 

pereonnl property belonjjing to the defendant, may be re- 
quired to attend before the court or judge, or a referee ap- 
pointed by the court or judge, and be examined on oath res- 
pecting the same. The defendant may also be required to 
attend for the purpose of giving information respecting his 
property, and may be examined on oath. The court or judge 
may, after such examination, order personal property capable 
of manual delivery, to be delivered to the sheriff on such 
terms as may be just, having reference to any liens thereon, 
or claims against the same, and a memorandum to be given 
of all other personal property, containing the amount and 
description thereof.(a) [Amendment^ approved April 28, 
1855, 196. 

[4Cal. 409; 9Cal. 262.] 

Inventory and return hy sheriff. 

§ 129.* The sheriif shall make a full inventory of the 
property attached, and return the same with the writ. To 
enable him to make such return as to debts and credits at- 
tached, he shall request, at the time of service, the party 
owing the debt, or having the credit, to give him a memo 
randum stating the amount and description of each ; and if 
such memorandum be refused, he shall return the fact of re- 
fusal with the writ. The party refusing to give tlie memo- 
randum may be required to pay the costs of any proceedings 
taken for the purpose of obtaining information respecting 
the amounts and description of such debt or credit. 
[10 Cal. 339.] 

* Applicable to justices' courts, secftV^. 

(a) The ori|;inal section was the same as the text except that it did 
not contain the words "or a referee appointed by the court or 
judge." 
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Perishable property. Collection of debts due defendants. 

§ 130.* If any of the property attached be perishable, the 
sheriff shall sell the same in the manner in which sach prop- 
erty is sold on execution. The proceeds, and other prop- 
erty attached by him, shall be retained by him to answer any 
judgment that may be recovered in the action, unless sooner 
subjected to execution upon another judgment recovered pre- 
vious to the issuing of the attachment Debts and credits 
attached may be collected by him, if the same can be done 
without suit. The sheriff's receipt shall be a sufficient dis- 
charge for the amount paid. 

[As to sale of attached property, In cases where the interest of the 
parties will be subserved by such sale, see post, 654.] 

Sheriff^ 8 jury on claim hy third person. 

§ 13L* If any personal property attached be claimed by a 
third person as his property, the sheriff may summon a jury 
of six men to try the validity of such claim ; and such proceed* 
ings shall be had thereon, with the like effect, as in case of a 
claim after levy upon execution. 

[8 Cal. 227.] 

Disposition of attached property after judgment 

§ 132-* If judgment be recovered by the plaintiff, the 
sheriff shall satisfy the same out of the property attached by 
him which has not been delivered to the defendant, or a 
claimant as hereinbefore provided, or subjected to execution 
on another judgment recovered previous to the issuing of the 
attachment, if it be sufficient for that purpose : 

First. By paying to the plaintiff the proceeds of all sales 

* Applicable to Justicei* courts, see 555. 
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of perishable property sold by hira,or of any debts or credits 
collected by bim, or so much as shall be necessary to satisfy 
the judgment. 

Second. If any balance remain due, and an execution 
shall have been issued on the judgment, he shall sell under 
the execution so much of the property, real or personal, as 
may be necessary to satisfy the balance, if enough for that 
purpose remain in his hands. Notices of the sales shall be 
given, and the sales conducted as in other cases of sales on 
execution. 
[28 Cal. 281 ; 29 Cal. 359; 30 Cal. 114.] 

Balance due. 

§ 133.* If after selling all the property attached by him 
remaining in his hands, and applying the proceeds, together 
with the proceeds of any debts or credits collected by him, 
deducting his fees, to the payment of the judgment, any bal- 
ance shall remain due, the sheriff shall proceed to collect such 
balance as upon an execution in other cases. Whenever the 
judgment shall have been paid, the sheriff, upon reasonable de- 
mand, shall deliver over to the defendant the attached prop- 
erty remaining in his hands, and any proceeds of the property 
attached unapplied on the judgment. 

Actions againat sureties. 

§ 134.* If the execution be returned unsatisfied in whole 
or in part, the plaintiff may prosecute any undertaking given 
pursuant to section one hundred and twenty-three or section 
one hundred and thirty-seven, or he may proceed as in other 
cases upon the return of an execution. 

* Applicable to justices' courts, see 555. 
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Jvdgmmt for defendant^ 'proceedings. 

§ 135/ If the defendant recover judgment against the 
plaintiff any undertaking received in the action, all the pro- 
ceeds of sales and money collected by the sheriff', and all the 
property attached remaining in the sheriff" 's hands, shall be 
delivered to the defendant or his agent ; the order of attach- 
ment shall be discharged, and the property released therefrom. 

[29 Cal. 312.] 

Application to release attachment. 

§ 136.* Whenever the defendant shall have appeared in 
the action, he may, upon reasonable notice to the plaintiff", 
apply to the court in which the action is pending, or to the 
judge thereof, or to a county judge, for an order to discharge 
the attachment wholly or in part, and upon the execution of 
the undertaking mentioned in the next section, such order 
may be granted, releasing from the operation of the altach- 
ment any or all of the property attached, and all of the 
property so released, and all of the proceeds of the sales 
thereof [shall] be delivered to the defendant, upon the justi- 
tication of the sureties on the undertaking, if required by the 
plaintiff". (a) Amendmenl, approved April 14, 1863, 305, 



♦Applicable to justices* courts, see 555. 

(a) Original section : 

§ 136. Whenever the defendant shall have appeared in the action, 
he may apply, upon reasonable notice to the plaintiff, to the judge 
who issued the attachment, or to the court, for an order to discharge 
the same, upon the execution of the undertaking mentioned in the 
next section ; and, if the application be granted, all the proceeds 
of sales and moneys collected by the sheriff, and all the property 
attached remaining in his hands, shall be released from, the attach- 
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Undertaking on release. 

137.* Before the granting of snch order, the court or 
jndge shall require an undertaking on behalf of the defend 
ant, by at least two sureties, residents and freeholders or 
householders in the county, to the effect that in case the 
plaintiff recover judgment in the action, defendant will, on 
demand, redeliver such attached property so released, to the 
proper ofBcer, to be applied to the payment of the judgment, 
and that in default thereof the defendant and sureties will 
on demand pay to the plaintiff the full value of the property 
released. The court or judge granting such release may fix 
the sum for which the undertaking shall be executed, and if 
necessary in fixing such sum to know the value of the prop- 
erty released, the same may be appraised by three disinter- 
ested persons to be appointed for that purpose. The siu^ties 
may be required to justify before the court or judge, and the 
property attached shall not be released from the attachment 
without their justification, if the same be required.(a) 
[Amendment^ approved February 6, 1864 ; 1863-4, 44. 
[6 Cal. 651; 9 Cal. 500; 18 Cal. 399; 29 Cal. 194.] 

ment, and delivered to the defendant upon the ;}u8tlflcation oftthe 
sureties on the undertaking. If required by the plaintiff. 

It was amended. May 15, 1854, 84, so as to read like the text down 
to and including the words " order to discharge,*' and from there 
. like the original section. 

* Applicable to justices' courts, see 555. 

(a) Original section : 

§ 137. Upon such application the defendant shall deliver to the 
court or judge an undertaking executed by at least two sureties, 
residents and freeholders in the county, to the effect that the sureties 
will, on demand, pay to the plaintiff the amount of judgment that 
may be recovered against the defendant in the action, not exceeding 
the sum specified in the undertaking, which shall be sufficient to 
satisfy tlie amount claimed by the plaintiff in his complaint, and the 
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Motion to discharge attachment. 

§ 138.* The defendant may aleo, at any time before the 
time for answering expires, apply, on motion, upon reasona- 
ble notice to the plaintiff, to the conrt in which the action is 
brought, or to the jadge thereof, or to a coanty judge, that 
the attachment be discharged, on the ground that the writ 
was improperly or irregularly issued .(«) [Amendment y ap- 
proved April 28, 1860, 298. 

ClOCal.337; 14Cal.l65.] 

Affidavits on motion, 

§ 139.* If the motion be made upon affidavits, on the part 
of the defendant, but not otherwise, the plaintiff may oppose 
the same by affidavits or other evidence, in addition to those 



costs. The sureties may be required to Justify, on application before 
tlie Judge or court, and the property attached sliali not be released 
fVom the attachment without their Justification, if the same be 
required. 

It fras amended. May 15, 1854, 84, by adding the words " or house- 
holders *' after the word " freeholders,** and inserting *' such ** before 
'' application ** la the last sentence. 

It was again amended, April 14, 1863, 305, so as to read like the 
text, except that it required the undertaking to be executed by the 
defendant. 

* Applicable to justices* courts, see 555. 

(a) The original section was the same as the text except that it did 
not mention the county Judge, nor have the words " or irregularly." 

It was amended May 15, 1854, 84, so as to read like the text, except 
that it did not have the words " or irregularly." 

It was again amended, April 15, 1858, 152, so as to provide that the 
defendant or any of his creditors interested might file a plea and put 
In issue the facts stated in the affidavit. 
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on which the attachment was made.(o) [Amendment^ ap- 
proved April 28, 1860, 298. 

Discharge of attachment. 

§ 140''' If, upon such application, it shall satisfactorily 
appear that the writ of attachment was improperly or irreg- 
ularly issued, it shall be discharged. (() [Amendment ^ ap- 
proved April 28, I860, 298. 

Sheriff ^8 return on attachment. 

§ 14L* The sheriff shall return the writ of attachment 
with the summons, if issued at the same time ; otherwise, 
within twenty days after its receipt, with a certificate of his 
proceedings indorsed thereon, or attached thereto. The pro- 
visions of this chapter shall not apply to any suits already 
commenced, but so far as such suits may be concerned, the 
act entitled an act to regulate proceedings against debtors by 
attachment, passed April 22d, 1850, shall be deemed in full 
force and effect. 

* Applicable to Jastices* courts, see 555. 

(a) The original section was the same as the text. 

It was amended April 15, 1856, 152, so as to require the plaintiff to 
prove the facts alleged in Ms affidavit as grounds for attachment. 

(b) The original section was the same as the text except that It did 
not have the words " or irregularly." 

It was amended April 15, 1858, 152, so as to provide that, if the 
issue on the affidavit and plea mentioned in previous sections should 
be found against plaintiff, the attachment should be dismissed at his 
costs. 
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CHAPTER V. 

DEPOSIT IN COU RT. 

Court may order deposit of subject matter o/actiorij when, 

§ 142. When it is admitted, by the pleading or examina- 
tion of a party, that he has in his possession, or ander his 
control, any money, or other thing, capable of delivery, 
which, being the subject of the litigation, is held by him aa 
trustee for another party, or which belongs, or i^ dne, to 
another party, the coart may order the same, upon motion, to 
be deposited in court, or delivered to such party, upon such 
conditions as may be just, subject to the further direction of 

the court. 

[As to the action of interpleader, see post, 658.] 



Becdver may he appointed^ when, 

§ 143. A receiver may be appointed by the court in which 
the action is pending, or by a judge thereof : 

First. Before judgment, provisionally on the application 
of either party when he establishes a prima facie right to the 
property, or to an interest in the property which is the subject 
of the action, and which is in possesion of an adverse party, 
and the property or its rents and profits are in danger of 
being lost or materially injured or impaired. 

Second. After judgment to dispose of the property accord- 
ing to the judgment, or to preserve it during the pending of 
an appeal ; and, 

Third. In such other cases as are in accordance with the 
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practice of conrts of equity jurisdiction. («) [Amendment, 
passed May 15, 1854, 84 ; took ^ect July 1, 1854. 

[3 Cal. 383; 6 Cal. 475; 8 Cal. 306; 13 Cal. 640; 22 Cal. 191; 25 Cal. 
11; 26 Cal. 447. 

As to receivers In mining cases In justices' courts, see post, 651.] 



TITLE VI. 

OF THE TRIAL AND JUDGMENT IN CIVIL ACTIONS. 

CHAPTER I. 

JUDGMENT IN GENERAL. 

Jitdgment, what, 

§ 144. A judgment is the final determination of the rights 
of the parlies in the action or proceeding, and may be en- 
tered in term or vacation. 

C9 Cal. 173; 27 Cal. 228.] 

Jvdgm&ni for or against one or more. 

§ 145. Judgment may be given for or against one or more 
of several plaintiffs, and for or against one or more of several 
defendants ; and it may, when the justice of the case requires 
it, determine the ultimate rights of the parties on each side, 
as between themselves. 

CI Cal. 167; 18 Cal. 399; 28 Cal. 26.] 

(a) Original section : 

S 141. Whenever, in the exercise of its authority, a court shall 
have ordered the deposit or delivery of money or other thing, and the 
order is disobeyed, the court, besides punishing the disobedience, may 
make an order requiring the sheriff to take the money or thing, and 

deposit or deliver it In conformity with the direction of the court. 
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JudgmerU (xgainst one or more and acHon to proceed. 

§ 146. In an action against several defendants, the court 
may, in its discretion, render jadgment against one or more 
of them, leaving the action to proceed against the others, 
whenever u several judgment is proper. 

[29 Cal. 429.] 

Extent of relief, 

§ 147. The relief granted to the plaintiff, if there be no 
answer, shall not exceed that which he shall have demanded 
in his complaint ; but in any other case, the court may grant 
him any relief consistent with the case made by the complaint, 
and embraced within the issue. 
CIO Gal. 299; 22 Gal. 638. 651; 27 Gal. 655; 29 Cal. 165; 32 Gal. 639.] 
See also on the subject of the foregoing section, post. 150.] 

IHsconHntiance and dismissal of cause. Nonsuit. 

§ 148. An action may be dismissed, or a judgment of non- 
gnit entered, in the following cases : 

First. By the plaintiff himself, at any time before trial, 
upon the payment of costs, if a counter-claim has not been 
made. If a provisional remedy has been allowed, the under- 
taking shall thereupon be delivered by the clerk to the de- 
fendant, who may have his action thereon. 

Second. By either paity upon the written consent of the 
other. 

Third. By the court, when the plaintiff fails to appear on 
the trial, and the defendant appears and asks for the diu- 
missal. 

Fourth. By the court, when upon the trial, and before the 
final submission of the case, the plaintiff abandons it. 
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Fifth. By the conrt, npon motion of the defendant, when 
npon the trial the plaintiff fails to prove a sufficient case for the 
jury. The dismissal mentioned in the first two subdivisions, 
shall be made by an entry in the clerk's register. Judgment 
may thereupon be entered accordingly. 

[1 Cal. lOS, 125, 221 ; 3 Cal. 185; 13 Gal. 637; 18 Cal. 76; 20 Cal. 92 ; 
22 Cal. 100, 463; 27 Cal. 470; 29 Cal. 124, 147, 264; 31 Cal. 418, 629; 32 
CaL48a] 

Judgment on merits. 

§ 149. In every case, other than those mentioned in the 
last section, the judgment shall be rendered on the merits. 

CHAPTER II. 

JUDGMENT UPON FAILURE TO ANSWER. 

Judgment on default^ when and how taken. 

§ 160. Judgment may be had, if the defendant fail to 
answer the complaint, as follows: 

First. In an action arising upon contract for the recovery 
of money or damages only, if no answer has been filed with 
the clerk of the court within the time specified in the sum- 
mons, or such further time as may have been granted, the 
clerk, upon application of the plaintiff, shall enter the default 
of the defendant, and immediately thereafter enter judgment 
for the amount specified in the summons, including the costs, 
against the defendant, or against one or more of several de- 
fendants, in the cases provided for in section thirty-two : 

Second. In other actions, if no answer has been filed with 
the clerk of the court within the time specified in the sum- 
mons, or such further time as may have been granted, the 
clerk shall enter the default of the defendant ; and thereafter 
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the plaintiff may apply at the first or any sabsequent term of 
the court for the relief demanded in the complaint. If the 
taking of an account, or the proof of any fact, be neceeeary to 
enable the court to give judgment, or to carry the judgment 
into effect, the court may take the account or hear the proof ; 
or may, in ite discretion , order a reference for that purpose. 
And where the action ie for the recovery of damages, in 
whole or in part, the court may order the damages to be as- 
sessed by a jury ; or if, to determine the amount of damages, 
the examination of a long account be necessary, by a refer- 
ence as above provided. 

Third. In actions, where the service of the summons was 
by publication, the plaintiff, upon the expiration of the time 
designated in the order of publication, may, upon proof of the 
publication, and that no answer has been filed, apply for judg- 
ment ; and the court shall thereupon require proof to be made 
of the demand mentioned in the complaint : and if the defend- 
ant be not a resident of the State, shall require the plaintiff or 
his agent to be examined on oath, respecting any payments 
that have been made to the plaintiff, or to any one for his use, 
on account of such demand, and may render judgment for the 
amount which he is entitled to recover. 

CI Cal. 94 ; 2 Cal. 241 ; 4 Cal. 294 ; 6 Cal. 158 ; 9 Cal. 180 ; 11 Cal. 2S0 ; 
18CaI. 420; 21 Cal. 425; 27 Cal. 99, 495; 28 Cal. 212, 649 ; 30 Cal. 92, 
192, 202, 530; 31 Cal. 238; 32 Cal. 634.] 

CHAPTER III. 

OF ISSUES, AND THE MANNER OF THEIR DISPOSITION. 

WTien an issue arises. 

§ 161. An issue arises when a fact or conclusion of law is 
maintained by the one party, and is controverted by the other. 
Issues are of two kinds : 
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First. Of law; and, 
8ec(md, Of fact. 

Issue of Jaw, 

§ 162. An issne of law arises upon a demurrer to the com- 
plaint or answer [or] to some part thereof, (a) \ Amendment ^ 
passed May 15, 1854, 84 .• took effect July 1, 1854. 

l89M^ of fad. 

% 153. An issue of facts arises : 

First. Upon a material allegation in the complaint contro- 
verted by the answer; and, 

Second. Upon new matters in the answer except an issne 
of law is joined therein.(&) {Amendmertiy passed May 15, 
1854, 84 ; took ^ect July 1, 1854. 

Trial of issue of law, 

§ 164. An issne of law shall be tried by the Conrt, unless 
it be referred, upon consent, as provided in Chapter YI of 
this Title. 

Trial of issue of fact. 

f 155. An issue of fact shall be tried by a jury, unless a 

jury trial is waived, or a reference be ordered, as provided 

in this act. Where there are issues both of law and fact to 

the same complaint, the issues of law shall be first disposed 

of. 
[21 CaL 425; 23 Cal. 335; 82 Cal. 208.] 

(a) The original section was the same as the text except that It did 
not contain the word "answer." 

(&) The original section had ** or" instead of "and," and did not 
contain the exception in the second subdivision. 
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Calendar of court, 

§ 166. The clerk shall enter canses npon the calendar of 
the court, according to the date of the is^ue. Causes once 
placed on the calendar for a general or special term if not 
tried or heard at such term, shall remain upon the calendar 
from court to court, until finally disposed of. 

Moving case for trial or hearing. 

§ 167. Either party may hring the issue to trial, or to a 
hearing, and in the absence of the adverse pai'ty, unless the 
court for good cause otherwise direct, may proceed with his 
case, and take a dismissal of the action, or a verdict or judg- 
ment, as the case may require. 

Motion for continuance. 

§ 168. A motion to postpone a trial on the ground of the 
absence of evidence, shall only be made upon affidavit, show- 
ing the materiality of the evidence expected to be obtained, 
and that due diligence has been used to procure it. The court 
may also require the moving party to state, upon affidavit, 
the evidence which he expects to obtain, and if the adverse 
party thereupon admit that such evidence would be given, 
and that it be considered as actually given on the trial, or 
offered and overruled as improper, the trial shall not be post- 
poned. 

r2 Cal. 470; 3 Cal. 185; 9 Cal. 211 ; 31 Cal. 95, 218; 32 Cal. 102.] 
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CHAPTER IV. 

TRIAL BY JURY. 

ARTICLE I. 
FORMATION OF THE JURY. 

e/wry, how draton, 

§ 169. When the action is called for trial by jury, the 
clerk shall prepare separate ballots containing the names of 
the jurors summoned who have appeared and not been ex- 
cused, and deposit them in a b,oz. He shall then draw from 
the box twelve names, and the persons whose names are 
drawn sball constitute the jury. If the ballots become 
exhausted before the jury is complete, or if from any cause a 
juror or jurors be excused or discharged, the sheriff shall 
summon, under the direction of the court, from the citizens of 
the county and not from bystanders, so many qualified persons 
as may be necessary to complete the jury. The jury shall 
consist of twelve persons, unless the parties consent to a less 
number. The parties may consent to any number not less 
than three. Such consent shall be entered by the clerk in 
the minutes of the trial. 

[18Cal.411.] 

Oath to jury. 

§ 160. As soon as the jury is completed, an oath or affirm- 
ation shall be administ-ered to the jurors, in substance, that 
they each of them will well and truly try the matter in issue 

between , the plaintiff, and , the defendant, and 

a true verdict render according to the evidence. 
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Challenges. 

§ 161. Either party may challenge the jurors, but when 
there are several parties on either side, they shall join in a 
challenge before it can be made. The challenges shall be to 
individual jurors, and shall either be peremptory, or for 
cause. Each party shall be entitled to four peremptory chal- 
lenges. 

Causes of challenge. 

§ 162.* Challenges for cause may be taken on one or 
more of the following grounds : 

First. A want of any of the qualifications prescribed by 
statute to render a person competent as a juror. 

Second. Consanguinity or afiSuity, within the third degree, 
to either party. 

Third. Standing in the relation of guardian and ward, 
master and servant, employer and clerk, or principal and 
agent, to either party, or being a member of the family of 
either party, or a partner in business with either party, or 
being security on any bond or obligation for either party. 

Fourth. Having served as a juror or been a witness on a 
previous trial between the same parties for the same cause 
of action. 

Fifth. Interest on the part of the juror in the event of the 
action or in the main question involved in the action, except 
the interest of the juror as a member or citizen of a munici- 
pal corporation. 

Sixth. Having formed or expressed an unqualified opinion 
or belief as to the merits of the action. 

Seventh. The existence of a state of mind in the juror 



* Applicable to justices* courts, see 990. 
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evincing enmity against, or bias to, either part7.(o) [Amend- 
menty approved April 28, 1860, 298. 

[l^al. S7; 12 Cal. 492.3 

Trial of challenges, 

f 163. Challenges for cause shall be tried by the ooort. 
The juror challenged, and any other person, may be examined 
as a witness on the trial of the challenge. 

ABTICLE II. 
CONDUCT OF THE TRIAL. 

Sickness of juror. 

§ 164. If, after the impaneling of the jury, and before 
verdict, a juror become sick, so as to be unable to perform 
his duty, the court may order him to be discharged. In that 
case the trial may proceed with the other jurors, or a new jury 
may be sworn, and the trial begin anew ; or the jury may be 
discharged, and a new jury then or afterwards impaneled. 

Charge of court, 

§ 165. In charging the jury the court shall state to them 
all matters of law which it thinks necessary for their infor- 
mation in giving their verdict ; and if it state the testimony 
of the case, it shall also inform the jury that they are the 
exclusive judges of all questions of fact. The court shall 
furnish to either party, at the time, upon request, a statement 
in writing of the points of law contained in the charge ; or 
shall sign, at the time, a statement of such points prepared 
and submitted by the counsel of either party. 

■ ■ ■ ■ ■ ' " ■ ■ — ■ »■* ■ ■ ■ ■ ■ — ■ I — ■ ■ I.. ■ I ■ .1 ■ ■■ .1 ■ ■ ■ ■■ ■■III -■■ ■ ■ _ ■ ■■ ■» 

(a) The original section was the same as the text, except that it 
did not contain the exception In the fifth subdivision. 
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C2 Cal. 39, 178; S Cal. 400; 4 CaL 105; 5 Cal. 102; 29 Cal. 555; 32 
Cal. 2310 

JRetirement of jury, 

§ 166. After hearing the charge, the jary may either de- 
cide in conrt, or retire for deliberation. If they retire, they 
shall be kept together in a room provided for them, or some 
other convenient place, nnder the charge of one or more 
officers, until they agree upon their verdict, or are discharged 
by the conrt. The officer shall, to the utmost of his ability, 
keep the jury together, separate from other persons ; he shall 
not suffer any communication to be made to them, or make 
any himself, unless by order of the court, except to ask them 
if they have agreed upon their verdict ; and he shall not, 
before the verdict is rendered, communicate to any person 
the state of their deliberations, or the verdict agreed upon. 

Papers the jury may take. 

§ 167. Upon retiring for deliberation the jury may take 
with them all papers (except depositions), which have been 
received as evidence in the cause, or copies of such papers 
as ought not, in the opinion of the court, to be taken from 
the person having them iu possession ; and they may also 
take with them notes of the testimony, or other proceedings 
on the trial, taken by themselves, or any of them ; but none 
taken by any other person. 

Return for instructions, 

§ 168. After the jury have retired for deliberation, if 
diere be a disagreement between them as to any part of the 
testimony, or if they desire to be informed of any poiut of 
law arising in the cause, they may require the officer to con- 
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duct them into court. Upon their bein^ broo^ht into court, 
the information required shall be given in the presence of, or 
after notice to, the parties or counsel. 
[5 Cal. 1480 

Disagreement of jury. 

§ 169. In all cases where a jury are dischar^^ed, or pre- 
vented from giving a verdict, by reason of accident or other 
cause, during the progress of the trial, or after the cause is 
submitted to them, the action may be again tried immediately, 
or at a future time, as the court shall direct. 

C<mrt may adjourn while jury out, Sealed verdict. 

§ 170. Wliile the jury are absent, the court may adjourn, 
from time to time, in respect to other business ; but it shall 
nevertheless be deemed open for every purpose connected 
with the cause submitted to the jnry, until a verdict is ren- 
dered, or the jury discharged. The court may direct the 
jury to bring in a sealed verdict, at the opening of the court, 
in case of an agreement during a recess, or adjournment for 
the day. A final adjournment of the court for the term shall 
discharge the jury. 

Hendition of verdict. 

§ 171. When the jury have agreed upon their verdict, 
they shall be conducted into court by the officer having them 
in charge. Their names shall then be called, and they shall 
be asked by the court, or the clerk, whether they have agreed 
upon their verdict ; and if the foreman answer in the affirm- 
ative, they shall, on being required, declare the same. 
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Correction of verdict. 

§ 172. If the verdict be informal, or insufficient, in not 
covering the whole igeue or iBsues submitted, the verdict may 
be corrected by the jury, under the advice of the court, or 
the jury may be again sent out. 

Recording verdict. Discharge of jury, 

§ 173. When the verdict is given, and is not informal or 
insufficient, the clerk shall immediately record it, in full, in 
the minutes, and shall read it to the jury, and inquire of 
them whether it be their verdict. If any juror disagree, the 
jury shall be again sent out ; but if no disagreement be ex- 
pressed, the verdict shall be complete, and the jury shall be 
discharged from the case. 

[20 Cal. 69.] 

ABTICLE III. 
THE VERDICT. 

Verdict^ general or special^ what. 

§ 174. The verdict of a jury is either general or special. 
A general verdict is that by which they pronounce generally 
upon all or any of the issues, either in favor of the plaintiff 
or defendant; a special verdict is that by which the jury find 
the facts only, leaving the judgment to the court. The special 
verdict shall present the conclusions of fact as established by 
the evidence, and not the evidence to prove them ; and those 
conclusions of fact shall be so presented, as that nothing 
shall remain to the court but to draw from them conclusions 
of law. 

[2 Cal. 183, 251.] 
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WTien verdict may he general and when special, 

§ 176. In an action for the recovery of money only, or 
specific real property, the jury in tbeir discretion may render 
a general or special verdict. In all other cases the court may 
direct the jury to find a special verdict in writing upon all 
or any of the issues, and in all cases may instruct them, if 
they render a general verdict, to find upon particular ques- 
tions of fact, to he stated in writing, and may direct a written 
finding thereon. ' The special verdict or finding shall be filed 
with the clerk and entered upon the minutes. Where a 
special finding of facts shall be inconsistent with the general 
verdict, the former shall control the latter, and the court 
shall give judgment accordingly, (a) [Ameiidment^ passed 
May 15, 1854, 84 ; took effect July 1, 1854. 

C3 Cal. 896; 4 CaL 6; 28 Gal. 489; 27 Cal. 360; 81 Cal. 96.] 

Verdict for money. 

§ 176* When a verdict is found for the plaintiff, in an ac- 
tion for the recovery of money, or for the defendant, when a 
counter-claim for the recovery of money is established, ex- 
ceeding the amount of the plaintifi^s claim as established, the 
jury shall also find the amount of the recovery. 

Verdict in replevin. 

§ 177. In an action for the recovery of specific personal 
property, if the property has not been delivered to the plain- 
110", or the defendant, by his answer, claim a return thereof, 
the jury, if their verdict be in favor of the plaintifi', or if, 

^ 

(a) Original section : 

S 175. The court may instruct the jury to find a special verdict : 
when not so instructed, the verdict shall be general. 
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being in favor of tbe defendant, they also find that he is en- 
titled to a return thereof, shall find the value of tbe property, 
and may, at the same time, assess the damages, if any are 
claimed in the complaint or answer, which the prevailing 
party has sustained by reason of the taking or detention of 
such property. 
C7 Cal. 390, 568; 8 Cal. 446; 21 Cal. 274; 24 Cal. 147.] 

Minute-entry of verdict. 

§ 178. Upon receiving a verdict, an entry shall be made 
by the clerk in the minutes of the court, specifying the time 
of trial, the names of the jurors and witnesses, and the ver- 
dict ; and where a special verdict is found, either the judg- 
ment rendered thereon, or if the case be reserved for argu- 
ment or further consideration, the order thus reserving it. 



CHAPTER V. 

TRIAL BY THE COURT. 

Waiver of jury trial. 

§179. Trial by jury may be waived by the several par- 
ties to an issue of fact, in actions arising on contract ; and 
with the assent of the court in other actions, in the manner 
following : 

First. By failing to appear at the trial. 

Second. By written consent, in person or by attorney, 
filed with the clerk. 

Third. By oral consent in open court, entered in the 
minutes. The court may prescribe by rule what shall be 
deemed a waiver in other cases. 

[2 Cal. 92, 153, 245; 3 Cal. 284; 4 Cal. 112; 5 Cal. 112; 10 Cal. 178; 18 
Cal. 411 ; 27 Cal. 248.] 
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DeciMon of court. JFlndlngs. 

§ 180. Upon a trial of issue of fact by the court, judg- 
ment shall be entered in accordance with the finding of the 
court, and the finding, if required by either party, shall be 
reduced to writing and filed with the clerk. In the finding 
filed, the facts found and the conclusions of law shall be sep- 
arately stated. In such cases no judgment shall be reversed 
on appeal for want of a finding in writing at the instance of 
any party who, at the time of the submission of the cause, 
shall not have requested a finding in writing, and had such 
request entered in the minutes of the court; nor in cases 
tried by the court by a commissioner or a referee shall the 
judgment be reversed on appeal for defects in the finding, 
nnless exceptions be made in the court below for a defect in 
the finding ; and in cases of exceptions for defective findings, 
the particular point or issue upon which the party requires a 
finding to be made, or the particular defect to be remedied, 
shall be specifically and particularly designated ; and upon 
failure of the court to remedy, or when tried by a commis- 
sioner or referee, to cause to be remedied, by such commis- 
sioner or referee the alleged defect, the party moving shall 
be entitled to his exceptions, and the same shall be settled by 
the judge as in other cases; provided ^ that such exceptions 
shall be filed in the court and sei^ved on the attorney of the 
adverse party within five days after receiving from or giving 
to the adverse party written notice of the filing of the find- 
ing ; provided^ that when any cause is tried and submitted 
upon a written statement of facts, agreed to by the parties 
or their attorneys, such statement shall have the effect of a 
special verdict or finding of facts, and judgment shall be pro- 
nounced thereon as upon a special verdict or finding of facts ; 
and in such case, no finding of facts shall be made unless 
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BQcb Statement aball £Eiil to embrace all tbe facts proved and 
in issue, in wbich case any additional fact may be found 
upon evidence whieb is not repugnant to the agreed state- 
ment. («) [ Amendment^ ajyproved April 2, 1866 ; 1865-6, 
843. 

[Findings not disturbed, 1 Cal. 186; 4 Cal. 214. 

Want of findings under old laws, 2 Cal. 305, 474 ; 19 Cal. 101 ; 22 Cal 
667. 

Defect or want of findings, 5 Cal. 192; 8 Cal. 445; 18 Cal. 447; 22 
Cal. 160; 23 Cal. 65; 24 CaL 228; 26 CaL 225; 27 Cal. 433; 28 Cal. 151, 
238. 591; 29 Cal. 139; 30 Cal. 419; 31 CaL 211, 240, 591. 

Nature of findings, 7 Cal. 258; 8 Cal. 445; 15 Cal. 375; 18 Cal. 447; 
19 Cal. 101 ; 22 Cal. 160; 27 Cal. 119, 433; 28 Cal. 238, 301, 591 ; 29 Cal, 
160; 30 Cal. 227; 31 Cal. 95, 154, 211. 

A provision against the reversal of Judgment for the want of find- 
ings or for defective findings, was contained in the Act of May 20, 
1861, 589, which provision was repealed— and the above broader pro- 
visions substituted in its place^by the Act of April 2, 1866, contain- 
ing the foregoing amendment, see post, 685 and note.] 

Reference after judffm€7it on is9ue of law. 

§ 181. On a judgment upon an issue of law, if the taking 
of an account be necessary to enable the court to complete 
tbe judgment, a reference may be ordered. 



(a) Original section : 

§ 180. Upon the trial of an issue of fact by the court, its decision 
shall be given in writing, and filed with the clerk, witbin ten days 
after the trial took place. In giving the decision, the facts found, 
and the conclusions of law, shall be separately stated. Judgment 
upon the decision shall be entered accordingly. 
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CHAPTER VI. 

OF REFERENCES, AND TRIAL BT REFEREES. 

References hy consent. 

§ 182. A reference may be ordered npon the agreement 
of the parties filed with the clerk, or entered in the minutes : 

First, To try any or all of the issues in an action or pro- 
ceeding, whether of fact or of law, and to report a finding and 
judgment thereon. 

Second. To ascertain a fact necessary to enable the court 
to proceed and determine the case. (a) [Amendment^ ap- 
proved April 2, 1866; 1865-6, 843. 

tl Cal. S36, 362; 2 Cal. 72, 92, 122, 19.% 261, 322, 517; 3 CA. 406, 408; 
4 Cal. 122; 5 Cal. 90, 228, 480; 7 Cal. 50 ; 9 Cal. 853 ; 20 Cal. 92.] 

References witliovi consent. 

§ 183. When the parties do not consent, the court may, 
upon the application of either, or of its own motion, direct a 
reference in the following cases : 

First. When the trial of an issue of fact requires the 
examination of a long account on either side ; in which case 
the referees may be directed to hear and decide the whole 
issue, or report upon any specific question of fact involved 
therein. 

Second. When the taking of an account is necessary for 
the information of the court before judgment, or for carrying 
a judgment or order into effect. 



(a) The original section was the same as the text, except that it 
did not contain the words ^' finding and.'' 
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Third. When a question of feet, other than upon the 
pleadings, arises apon motion or otherwise, in any stage of 
the action ; or, 

Fourth,, When it is necessary for the information of the 
coart in a special proceeding. 

C2 Cal. 245; 19 Cal. 140; 24 Cal. 424; 27 Cal. 376; 28 Cal. SOL] 

Referees^ wlm may be. 

§ 184. A reference may be ordered to any person or per- 
sons, not exceeding three, agreed upon by the parties. If the 
parties do not agree, the court or judge shall appoint one or 
more referees, not exceeding three, who reside in the county 
in which the action or proceeding is triable and against 
whom there is no legal objection, or the reference may be 
made to a court commissioner of the county where the 
cause is pending, (a) [AmeJidmentj approved April 2, 1866 ; 
1865-6, 843. 

Objection to referees. 

§ 186. Either party may object to the appointment of any 
person as referee, on one or more of the following grounds : 

First. A want of any of the qualifications prescribed by 
statute to render a person competent as a juror. 

Second. Consanguinity or afiSnity, within the third de- 
gree, to either party. 

Third. Standing in the relation of guardian and ward, 
master and servant, employer and clerk, or principal and 
agent to either party; or being a member of the family of 

<a) The original section was the same as the text, except that It 
did not contain the last clause, *' or the reference may be made to a 
court commissioner of ihe county where the cause is pending.'* 
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either party ; or a partner hi bneiness "with either party ; or 
being security on any bond or obligation for either party. 

Fourth. Having served as a juror, or been a witness on 
any trial betweeu parties for the same cause of action. 

Fifth. Interest on the part of such person in the event of 
the action, or in the main question involved in the action. 

Sixth. Having formed or expressed an unquaiilied opinion 
or belief as to the merits of the action. 

Seventh. The existence of a state of mind in such person 
evincing enmity against or bias to either party. 



Hearing of objediona. 

§ 18Q. The objections taken to the appointment of any 
person as referee shall be heard and disposed of by the court. 
Affidavits may be read, and any person examined as a wit- 
ness, as to such objections. 

Report of refwee^ how made^ and effect. 

§ 187. The referee or commissioner shall report their 
findings in writing to the court within ten days (or within 
such further time as may be allowed by the court) after the 
testimony shall have been closed, and the facts found and 
conclusions of law shall be separately stated therein. The 
finding of the referee or commissioner upon the whole issue 
shall stand as the finding of the conrt, and upon filing of the 
finding with the clerk of the court judgment may be entered 
thereon in the same manner as if the action had been tried 
by the court. The finding of the referee or commissioner 
.may be excepted to and reviewed in like manner as if made 
by the court. When the reference is to report the facts, the 
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finding reported ehall have the effect of a special verdict, (a) 
[Amendment f approved April 2, 1866 ; 1865-6, 843. 

[2 Cal. 322; 3 Cal. 406; 9 Cal. 213; 22 Cal. 471 ; 23 Cal. 447; 30 Cal. 
280 ; 31 Cal. 333 ; 32 Cal. 397.] 



CHAPTER VII. 

GENERAL PROVISIONS RELATING TO TRIALS. 

' ARTICLE I. 
EXCEPTIONS. 

Exceptions^ to he taken at trial. 

§ 188. An exception is an objection taken at a trial to a 
decision upon a matter of law, "whether such trial be by jary, 
court, or referees, and whether the decision be made during 
the formation of a jury, or in the admission of evidence, or 
in the charge to a jury, or at any other time from the calling 
of the action for trial to the rendering of the verdict or decis- 
ion. But no exception shall be regarded on a motion for a 
new trial, or on an appeal, unless the exception be material, 
and affect the substantial rights of the paiiies. 

[5 Cal. 339 ; 26 Cal. 263 ; 32 Cal. 304. 

As to the manner of taking bills of exceptions, see post, 687.] 



(a) Original section : 

§ 187. The referees shall make their report within ten days after 
the testimony before them is closed. Their report upon the whole 
issue shall stand as the decision of the Court, and upon filing the 
report with the clerk of the court, judgment may be entered thereon 
in the same manner as if the action had been tried by the Court. 
The decision of the referees may be excepted to and viewed in 
like manner as if made by the court. When the reference is to report 
the facts, the report shall have the effect of a special verdict. 
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£!xce^io7i8y how made. 

§ 189. The point of the exception shall be particularly 
stated, and may be delivered in writing to the judge ; or, if 
the party require, it shall be written down by the clerk. 
When delivered in writing, or written down by the clerk, it 
shall be made conformable to the truth, or be at the time cor- 
rected until it is so made conformable. When not delivered 
in writing, or written down as above, it may be entered in 
the judge's minutes, and afterwards settled in a statement of 
the case, as provided in this act ; provided^ that if the judge 
shall, in any case, refuse to allow an exception in accordance 
with the facts, any party aggrieved thereby may petition the 
supreme court for leave to prove the same, and shall have 
the right so to do, in such mode and manner and according to 
such regulations as the supreme court may, by rules, im- 
pb8e.(o) \ Amendment y approved April 20, 1863, 360. 

C8 Cal. 574 ; 10 Cal. 267 ; 12 Cal, 243 ; 24 Cal. 171, 396, 458 ; 28 Cal. 170.] 

Form of exception, 

§ 190. No particular foi*m of exception shall be required. 
The objection shall be stated, with so ranch of the evidence, 
or other matter, as is necessary to explain it, but no more ; 
and the whole as briefly as possible. 

Whjot decisions deemed exceed to. 

§ 191. When a cause has been tried by the court, or by 
referees, and the decision or report is not made immediately 
after the closing of the testimony, the decision or report shall 
be deemed excepted to on motion for a new trial or on appeal, 
without any special notice that an exception is taken thereto. 

[2 Cal. 822; 28 Cal. 591.] 

(a) The original section was the same as the text, except that It 
(lid not contain the proviso. 
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ARTICLE II. 
NEW TRIALS. 

New trial^ what. 

§ 192. A new trial is a re-examination of an iesne of fact 
in the same court, after a trial and decision by a jury, court, 
or referees. 

[1 Cal. 134; 2 Cal. 118, 177, 483; 19 Cal. 607; 21 Cal. 220, 413; 22 Cal. 
82 ; 27 Cal. 63 ; 28 Cal. 68 ; 29 Cal. 414, 673 ; 30 Cal, 586.] 

Grounds for new trial. 

§ 193. The former verdict or other decision may be va- 
cated, and a new tnal granted, on the application of the party 
aggrieved, for any of the following causes, materially affect- 
ing the substantial rights of said party : 

First. Irregularity in the proceedings of the court, jury, or 
adverse party, or any order of the court, or abuse of discre- 
tion, by which either party was prevented from having a fair 
trial. 

Second. Misconduct of the jury, and whenever any one or 
more of the jurors shall have been induce'd to assent to any 
general or special verdict, or to a finding on any question or 
questions submitted to them by the court, by a resort to the 
determination of chance ; such misconduct may be proved by 
the affidavits of any one or more of the jurors. 

Third. Accident or sui-prise, which ordinary prudence 
could not have guarded against. 

Fourth. Newly discovered evidence, material for the party 
making the application, which he could not, with reasonable 
diligence, have discovered and produced at the trial. 

Fifth. Excessive damages, appearing to have been given 
under the influence of passion or prejudice. 
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Sixth. Insalficieiicy of the evidence to justify the verdict, 
or other decision, or that [it] is agaiust law. 

Seventh, Error .in law, occurring at the trial and excepted 
to by the party making the application. (a) Amendment , 
approved March 5, 1862,38 ; took effect from passage, 

[Irregularity, 5 Cal, 40. 

Misconduct of jury, 1 Cal, 37, 39; 4 Cal. 102; 5 Cal, 40, 44; 6 Cal. 
228; 23 Cal. 40; 25 Cal. 397, 460. 

Surprise, 1 Cal. 429; 3 Cal. 113; 6 Cal. 228; 7 Cal. 40, 418; 21 Cal. 
397; 22 Cal. 160; 24 Cal. 85, 237; 28 Cal. 335; 29 Cal. 605; 32 Cal. 208, 

Newly discovered evidence, 1 Cal. 180; 3 Cal. 55, 3%; 5 Cal. 342. 
399; 6 Cal. 223; 7 Cal. 40, 418; 22 Cal. 160, 595; 23 Cal. 418; 24 Cal. 
513. 

Excessive damages, 1 Cal. 33; 2 Cal. 326; 4 Cal. 381, 5 Cal. 410; 
24 Cal, 513; 25 Cal. 460. 

Insufficient and eonflicting evidence, 1 Cal. 92, 106, 231, 373, 387 ; 
2 Cal. 17, 423; 4 Cal. 104; 7 Cal. 38; 28 Cal. 175; 29 Cal. 492; 30 Cal. 
229. 

Error of law, 1 Cal. 353, 459, 475; 2 Cal. 881, 387; 5 Cal. 342; 7 Cal. 
38, 398; 21 Cal. 215; 22 Cal. 42, 255, 492, 542; 25 Cal. 460. 

New trial in equity, 6 Cal. 21. 

Terms on new trial, 6 Cal. 140; 7 Cal. 50.] 



Motion^ when to he on affidavits. 

§ 194. When the application is made for a cause men- 
tioned in the first, second, third, and fourth subdivisions of 
the last section, it shall be made upon affidavit; for any 
other cause, it shall be made upon a statement prepared as 
provided in the next section. 



(a) The original section was tbe same as the text, except that it 
did not contain any of the second subdivision after the words '' mis- 
conduct of the Jury." 
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Notice of motion. Statement for new trial. 

§ 195. The party intencling to move for a new trial Bliall 
give notice of the same as follows : When the action has 
been tried by a jury, within five days after the rendition of 
the verdict; and when tried by a commissioner, referee, or 
by the court, within ten days after receiving written notice of 
the filing of the findings of the cctmraissioner, referee, or 
court, when written findings are filed by the court, or of the 
rendering of the decision of the court when no findings 
are filed ; provided^ the decision be rendered in open court, 
and if rendered at vacation, then within ten days after re- 
ceiving written notice of the filing thereof; and when 
amendments are filed to remedy defects in the findings, within 
ten days after receiving written notice of the filing of such 
amendments. The notice shall designate generally the 
grounds upon which the motion will be made. Within five 
days after giving such notice, or within such further time, 
not exceeding twenty days, as the court or judge thereof or 
court commissioner may by order grant, the said party shall 
prepare and file with the clerk the afiidavit or statement re- 
quired by the last section. If no affidavit or statement be 
filed within five days after the notice, or within such further 
time as the parties may agree upon, or the court or judge 
thereof or court commissioner may by order grant, the right 
to move for a new trial shall be deemed waived. When the 
notice designates as the ground upon which the motion will 
be made the insufficiency of the evidence to justify the ver- 
dict or other decision, the statement shall specify the partic- 
ulars in which such evidence is alleged to be insufficient. 
When the notice designates as the ground of the motion 
errors in law occurring at the trial and excepted to by the 
moving party, the statement shall specify the particular 
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errors upon which the party will rely. If no such specifica- 
tion be made, the statement shall be disregarded. The state- 
ment shall contain so much of the evidence or reference 
thereto as may be necessary to explain the particular points 
thus specified, and no more. iSnch statement, when not 
agreed to by the adverse party, shall be settled by the judge, 
upon notice. When agreed to, it shall be accompanied by 
the certificate of the parties or their attorneys that the same 
has been agreed upon and is correct. When settled by the 
judge, the same shall be accompanied witti his certificate 
that the same has been allowed by him and is correct. On 
the argument reference may also be made to the pleadings, 
depositions, and documentary evidence on file, and the minutes 
of the court. If the application be made upon afildavits filed, 
the adverse party may use counter affidavits on the hearing. 
Any counter affidavits shall be filed with the clerk one day 
at least previous to the hearing. The affidavits and counter 
affidavits, or the statement thus used in connection with 
Buch pleadings, depositions, and minutes of the court as are 
read or refened to on the hearing, shall constitute, without 
further statement, the papers to be used on appeal from the 
order granting or refusing the new trial. To identify the 
affidavits, it shall be sufficient for the judge or clerk to indorse 
them at the time as having been read or referred to on the 
hearing. To identify any depositions or minutes of the 
court read or referred to on the hearing, it shall be sufficient 
that the judge designate them in bis certificate as having been 
thus read or referred to. (a) [Amendmeviy approved April 2, 
1866 ; 1865-6, 843. 



(a) The original section required the notice of motion for new trial 
to be given within two days after trial, and tbe aflldayit or statement 
to bo prepared and filed within five days after notice, in default of 
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C2 Cal.S08; SCal. 89;4 Cal. 106; 5Ca1. 62; 8 Cal. 510; 9 Cal. 67, 
76, 207, 247; 22 Cal. 651 ; 2S Cal. 461 ; 24 Cal. 167, 179, 354, 364 ; 25 Cal. 
11, 49, 59, 478; 26 Cal. 279, 524; 27 Cal. 107, 300, 337, 376, 415,491; 28 
CaL 151, 219, 301, 409 ; 30 Cal. 123, 509 ; 32 Cal, 171, S04, 655.] 

Hearing of motion. Decision in writing, 

§ 196. The application for a new trial shall be made at 
the earliest period practicable after filing the affidavit or 
statement, and the court or judge granting or refusing a new 
trial shall state in writing the grounds upon which the same 
is granted or refu8ed.{«) lAmendment, approved April -iO, 
1863, 360. 

[27 Cal. 413; 28 Cal. 99; 32 Cal. 655.] 



which the right to move was to be deemed waived. It provided what 
the statement should contain, how settled if not agreed to, what 
might be referred to on argument, and for counter-affidavits. 

It was amended May 20, 1861, 590, so as to read like the amendment 
below referred to as that of March 24, 1864, except that it did not 
provide for proceedings before commissioners, for the notice con- 
taining the grounds of the motion, or for the particularization of in- 
sufficiency of evidence. 

It was again amended April 27, 1863, 643, so as to read like the 
amendment of March 24, 1864, except that the punctuation was, in 
several respects, different, making the section conftised. 

The amendment of March 24, 1864 ; 1863-4, 246 was the same as the 
text except in the first sentence, which read as follows: "The 
party intending to move for a new trial shall give notice of the same 
as follows: When the action has been tried by a Jury, within five 
days after the rendition of the verdict, and when the action has been 
tried by the court or by a commissioner or a referee, within ten days 
after receiving written notice of the rendering of the decision of the 
Judge, or the filing of the report of the commissioner or referee." 

(a) The original section did not contain the last clause of the text 
commencing with the words " and the court or Judge." 
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CHAPTER VIII 

THE MANNER OF GIVING AND ENTERING JUDGMENT. 

When judgment to he entered. 

§ 197. When trial by jury has been had, judgment shall 
be entered by the clerk, in conformity to the verdict, within 
twenty-four hours after the rendition of the verdict, unless 
the court order the case to be reserved for argument, or fur- 
ther consideration, or grant a stay of proceedings. 

[1 Cal. 409, 478: 2 Cal. 183; 5 Cal. 493; 28 Cal.68; 32 Cal. 488. 

As to the rate of Interest on a judgment after the entry thereof, see 
post, 73A.] 

Argument of cases reserved. 

§ 198. When the case is reserved for argument or further 

consideration, as mentioned in the last section, it may be 

brought by either party before the court for argument. (a) 

Amendment^ passed May 15, 1854, 84 ; took (ffect July 1, 

1854. 

Judgment for defendant on counter daim^ etc. 

§ 199. If a counter claim, established at the trial, exceed 
the plaintiff's demand, so established, judgment for the de- 
fendant shall be given for the excess ; or if it appear that 
the defendant is entitled to any other affirmative relief, judg- 
ment shall be given accordingly. 



(a) The original section had the words " at the first special term 
at the end of the text 
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Judgment in replevin. Specific contracts. 

§ 200. In an action to recover the poseesBion of personal 
property, judgment for the plaintiff may be for the possession, 
or the value thereof, in case a delivery cannot be had, and 
damages for the detention. If the property has been de- 
livered to the plaintiff, and the defendant claim a return 
thereof, judgment for the defendant may be for a return of 
the property, or the value thereof, in case a return cannot be 
had, and damages for taking and withholding the same. In 
an action on a contract or obligation in writing, for the direct 
payment of money, made payable in a specified kind of money 
or currency, judgment for the plaintiff, whether the same be 
by default or after verdict, may follow the contract or obli- 
gation, and be made payable in the ki];id of money or cur- 
rency specified therein ; and in an action against any person 
for the recovery of money received by such person in a 
fiduciary capacity, or to the use of another, judgment for the 
plaintiff, whether the same be by default, or after verdict, 
may be made payable in the same kind of money or currency 
so received by such person. (a) [Amendment^ approved April 
27, 1863, 687i took effect from passage. 

[24 Cal. 147. 

Specific contract decisions, 25 Cal. 404, 502, 564, 691 ; 26 Cal. 46, 581 ; 
27 Cal. 8U, 153, 346, 495, 498; 28 Cal. 212, 276, 281, 288; 29 Cal. 273, 378; 
30 Cal. 180; 31 Cal. 78; 32 Cal. Ill, 145, 269.] 

Judgmerd book, 

§ 201. The clerk shall keep among the records of the 
court a book for the entry of judgments, to be called the 
'* Judgment Book," in which each judgment shall be entered, 

(a) The original section did not contain the last sentence relating to 
specific contracts. 
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and Bhall specify clearly the relief granted, or other deter- 
mination of the action. 
[28Cal. 416; 32 Cal. 159.] 

Death of party before judgment. 

§ 202* If a party die after a verdict or decision upon any 
issae of fact, and before judgment, the court may neverthe- 
less render judgment thereon. Such judgment shall not be a 
lien on the real property of the deceased party, but shall be 
payable in the course of administration on his estate. 

[29 Cal. 359. 

But see in ibis connection, post, 215.] 

Judgment roll. 

§ 203. Immediately after entering the judgment, the clerk 
shall attach together and file the following papers, which 
shall constitute the judgment roll : 

First. In case the complaint be not answered by any de- 
fendant, the summons, with the affidavit or proof of service, 
and the complaint, with a memorandum indoraed upon the 
complaint that the default of the defendant in not answering 
was entered, and a copy of the judgment. 

Second. In all other cases, the summons, pleadings, ver- 
dict of the jury, or finding of the court, commissioner, or 
referee, all bills of exceptions taken and filed in said action, 
copies of orders sustaining or overruling demurrers, a copy 
of the judgment, and copies of any orders relating to a change 
of parties. (a) [Amendment ^ approved April 2, 1866 ; 1865-6, 
843. 

[27 Cal. 107; 28 Cal. 295, 301 ; 31 Cal. 238 ; 32 Cal. 172.] 

(a) The original section was the same as the text except the second 
subdivision, which did not contain the wonls ''verdict of the Jury, 
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Docket and lien of judgment, 

§ 204* Immediately after filing a jndgment roll the clerk 
eball make the proper entries of the judgment, under appro- 
priate heads, in the docket kept by him ; and from the time 
the judgment is docketed, it shall become a lien upon all the 
real property of the judgment debtor, not exempt from exe- 
cution in the county owned by him at the time, or which he 
may afterwards acquire, until the said lien expires. The 
lien shall continue for two years, unless the jndgment be 
previously satisfied. 

[6 Cal. 130; 10 Cal. 71; 16 Cal. 181, 220; 25 CaL 337; 28 Cal. 520; 31 
Cal. 293, 395.] 

Judgment docket^ what and how kept. ' 

§ 205. The docket mentioned in the last section is a book 
which the clerk shall keep in his office, with each page divided 
into eight columns, and headed as follows : Jndgment Debt- 
ors; Jndgment Creditors; Judgment; Time of Entry; Where 
entered in Judgment Book ; Appeals, when taken ; Jndg- 
ment of Appellate Court ; Satisfaction of Judgment, when 
entered. If judgment be for the recovery of money or dam- 
ages, the amount shall be stated in the docket under the head 
of judgment ; if the judgment be for any other relief, a mem- 
orandum of the general character of the relief granted shall 
be stated. The names of the defendants shall be entered in 
the docket in alphabetical order. 



or finding of the court, commissioner, or referee, all bills of excep« 
lions taken and filed In said action, copies of orders sustaining or 
overruling demurrers." 

It was amended, April 8, 1862, 119, so as to read like the text, except 
it did not contain the words " commissioner, or referee," and " copies 
of orders sustaining or overruling demurrers." 
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Docket open to inspection. 

§ 206. The docket kept by the clerk shall be open at all 
times daring office hours for the inspection of the pablic, 
without charge ; and it shall be the duty of the clerk to ar- 
range the several dockets kept by him in such a manner as to 
facilitate their inspection. 

Transcript of docket for lien in other county. 

§ 207. A transcript of the original docket certified by the 
clerk maybe filed with the recorder of any other county, and 
from the time of the filing the judgment shall become a lieu 
upon all the real property of the judgment debtor not exempt 
from execution in such county owned by him at the time, or 
which he may afterwards acquire, until the said lien expires. 
The lien shall continue for two years, unless the judgment be 
previously satisfied. 

[23Cal.240.] 

Satisfaction of judgment. 

§ 208. Satisfaction of a judgment may be entered in the 
clerk's docket upon an execution returned satisfied, or upon 
an acknowledgment of satisfaction filed with the clerk, made 
in the manner of an acknowledgment of a conveyance of real 
property, by the judgment creditor; or within one year after 
the judgment by the attorney, unless a revocation of his 
authority be previously filed. Whenever a judgment shall be 
satisfied in fact, otherwise than upon an execution, it shall 
be the duty of the party, or attorney, to give such acknowl- 
edgment, and upon motion the court may compel it, or may 
order the entry of satisfaction to be made without it. 

[12 Cal. 11 ; 27 Cal. 611 ; 32 Cal. 131. 

As to agreements to take less tbftn the whole amoant of a Jadg 
ment In satisfaction thereof, see post, 724.] 
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TITLE VII. 

OP THE EXECUTION OF THE JUDGMENT IN CIVIL ACTIONS. 

CHAPTER I. 

THE EXECUTION. 

Execution within five years. 

§ 209.* The party in whose favor judgment is given, may, 
at any time within five years after the entry thereof, issue a 
writ of execution for its enforcement, as prescribed in this 
chapter. 

C8 Cal. 512; 17 Cal. 270; 2-2 Cal. 647; 28 Cal. 416; 29Cal. 227; 30 Cal, 
621.] 

Requirements of writ. 

§ 210.*' The writ of execution shall be issued in the name 
of the people, sealed with the seal of the court, and sub- 
scribed by the clerk, and shall be directed to the sheriff, and 
shall intelligibly refer to the judgment, stating the court, the 
county where the judgment roll is filed, and if it be for money, 
the amount thereof, and the amount actually due thereon, 
and if made payable in a specified kind of money or currency, 
as provided in section two hundred of this act, the execution 
shall also state the kind of money or currency in which the 
judgment is payable, and shall require the sheriff, substan- 
tially as follows : 

First. If it be against the property of the judgment debtor, 
it shall require the sheriff to satisfy the judgment, with inter- 

* Applicable to justices' courts, see 601. 
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eBt, out of the personal property of such debtor, and if suflB- 
cient personal property cannot be found, then out of his real 
property ; or if the judgment be a lien upon real property, 
then out of the real property belonging to him on the day 
when the judgment was docketed ; or if the execution be 
issued to a county other than the one in which the judgment 
was recovered, on the day when the transcript of the docket 
was filed in the office of the recorder of such county, stating 
■ such day, or any time thereafter. 

Second. If it be against real or personal property in the 
hands of the personal representatives, heirs, devisees, legatees, 
tenants of real property, or trustees, it shall require the 
sheriff to satisfy the judgment with interest, out of such prop- 
erty. 

Third. If it be against the person of the judgment debtor, 
it shall require the sheriff to arrest such debtor and commit 
him to the jail of the county until he pay the judgment, with 
interest, or be discharged according to law. 

Fourth. If it be issued on a judgment made payable in a 
specified kind of money or currency, as provided in section 
two hundred of this act, it shall also require the sheriff to 
satisfy the same in the kind of money or currency in which 
said judgment is made payable, and the sheriff shall refuse 
payment in any other kind of money or currency ; and in case 
of levy and sale of the property of the jadgment debtor, he 
shall refuse payment from any purchaser at such sale in any 
other kind of money or currency than that specified in the 
execution. The sheiiff collecting money or currency in the 
maimer required by this act, shall pay to the plaintiff or party 
entitled to recover the same, the same kind of money or cur- 
rency received by him, and in case of neglect or refusal so 
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to do, he shall be liable on his ofScial bond to the jadgment 
creditor in three times the amount of the money so collected. 
Fifth. If it be for the delivery of the possession of real or 
personal property, it shall require the shoriff to deliver the 
possession of the same, particalarly describing it, to the party 
entitled thereto, and may, at the same time, require the sherifif 
to satisfy any costs, damages, rents, or profits, recovered by 
the same judgment, out of the personal property of the person 
against whom it v\^as rendered, and the value of the property 
for v\^hich the judgment v^as rendered to be specified therein 
if a delivery thereof cannot be had ; and if sufficient personal 
property cannot be found, then out of the real pi-operty, as 
provided in the first subdivision of this section. (a) [Amend- 
ment^ approved April 27, 1863, 687 ; took ^ect from passage. 

CIO Cal. 411 ; 22 Cal. 142 ; 29 Cal. 131, 664 ; 30 Gal. 229 ; 31 Cal. 333. 

As to the preference and protection of claims for the wages of labor 
due by judgment debtor, by giving notice to the officer execatingthe 
writ of execution, see post, 731.] 

Evxcution on joint contract, defendants not oil served. 

§ 211.* When a writ of execution is issued on a judgment 
recovered against two or more persons, in an action upon a 
joint contract, in which action all the defendants were not 
served with summons, or did not appear, it shall direct the 
sheriff to satisfy the judgment out of the joint property of all 
the defendants, and the individual property only of the de- 
fendants who were served or who appeared in the action. In 
other respects, the writ shall contain the directions specified 



* Applicable to justices' courts, see 601. 

(a) The original section did not contain the fourth subdivision of 
the text, and in the first clause did not contain any of tlio words re- 
ferring to specific contracts. 
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in eubdiviBions one and foar of the last section, (a) [Amend- 
ment^ approved April 27, 1863, 6S7 ; took ^ect from pas- 
sage. 

Return of vrrit. Execution hook, 

§ 212.* The execution may be made retnrnabie, at any 
time not less than ten nor more than eixty days after its re- 
ceipt by the sheriff, to the clerk with whom the judgment 
roll is filed ; when the execution shall have been returned, 
it shall be the duty of the clerk to attach the same to the 
judgment roll. If any real estate be levied upon the clerk 
shall record the execution and the return thereto at large, 
and certify the same under his hand as true copies, in a 
book to be called the ** Execution Book," which book shall 
be indexed with the names of th^ plaintiffs and defendants 
in execution alphabetically arranged, and kept open at all 
times during office hours for the inspection of the public, 
without charge ; and shall be evidence of the contents of the 
originals whenever they or any part thereof may be de- 
stroyed, lost, or mutilated. (&) {Amendment^ approved April 
2,1866; 1865-6,701. 

WJien ezeciUion proper — when copy of judgment. 

§ 213.* Where the judgment requires the payment of 
money or the delivery of real or personal property, the same 
may be enforced by a writ of execution ; when it requires 
the performance of any other act, a certified copy of the 

* Applicable to Justices' courts, sec 601. 

(a> The original section had the word " first ** instead of the words 
" one and four." 

{h) The -original section consisted only of the first clause of the 
text down to and including the word " filed." 
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jadgment may be served upon the party against whom the 
same is rendered, or upon the person or officer required 
thereby or by law to obey the same ; obedience thereto may 
be enforced by the court; and after a final judgment of par- 
tition the court shall have power to enforce a severance of 
the possession. («) {Amendment, approved April 2, 1866 ; 
1865-6,701. 
[30 Cal. 367.1 

Enforcement of judgment after five years. 

§ 214.* In all cases other than for the recovery of money, 
the judgment may be enforced or carried into execntion after 
the lapse of five years from the date of its entry, by leave 
of the court, upon motion, or by judgment for that purpose 
founded on supplemental pleadings. (*) [Amendment ^ ap- 
proved April 2, 18t)6; 1865-6, 701. 

[29 Cal. 227.] 

Execution after death of party, 

§ 215.* Notwithstanding the death of a party after the 



{a) Original section : 

§ 213. Wliere a judgment requires the payment of money, or the 
delivery of real or personal property, the same shall be enforced in 
those respects, by execution. Where it requires the performance of 
any other act, a certified copy of the judgment may be served upon 
the party against whom it is given, or upon the person or officer who 
is required thereby, or by law, to obey the same, and his obedience 
thereto enforced. 

(6) The original section was as follows : 

J 214. After the lapse of five years ft-om" the entry of judgment, 
an execution shall be issued 0UI3'' by leave of the court, on motion. 
Such leave shall not be given unless it bo established by the oath of 
the party, or other proof, that the judgment, or some part thereof, 
remains unsatisfied and due. 

It was repealed by Act of April 8, 1861, 116. 
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judgment, execution thereon may be issued, in case of the 
death of the plaintiff, the same as if he were living, upon 
the application of his executor, or administrator, or successor 
in interest, by the court in which the judgment was rendered 
or exists. And in case of the decease of the defendant, if 
the judgment be for the recovery of real or personal prop- 
erty, execution may be issued and executed against the 
property recovered in the same manner and with the same 
effect as if he were still living, (a) [Amendmenty approved 
April 4, 1864 ; 1863-4, 452; took ^ect immediately. 
[29 Cal. 359.3 

JSxecution to what sheriff — to different counties. 

§216.* Where the execution is against the property of 
the judgment debtor, it may be issued to tbe sheriff of any 
county in the State. Where it requires the delivery of real 
or personal property, it shall be issued to the sheriff of the 
county where the property, or some part thereof, is situated. 
Executions may be issued, at the same time, to different 
counties. 

Property liable to execution. Effect of levy. 

§ 217.* AH goods, chattels, moneys, and other property, 
both real and pei-sonal, or any interest therein of the judg- 
ment debtor, not exempt by law, and all property and rights 
of property, seized and held under attachment in the action, 
shall be liable to execution. Shares and interests in any cor- 

* Applicable to justices' courts, see 601. 

(a) The original section provided that in case of the death of the 
defendant after Judgment, execution might be issued against his 
property upon permission of tbe probate court. The amendment in 
the text changed the rule prescribed by the amendment of 8 141 of 
the Probate Act, approved May 20, 1861, 628. 
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poration or company, and debts and credits, and all other 
property, both real and personal, or any interest in either 
real or personal property, and all other property not capable 
of manual delivery, may be attached on execution, in the 
like manner as upon writs of attachments. Gold dust shall 
be returned by the officer as so much money collected, at its 
current value, without exposing the same to sale. Until a 
levy, property shall not be affected by the execution. {«) 
[Amendment, approved May 15, 1862, 568. 

[6 Cal. 470; 6 Cal. 195; 7 Cal. 286; 9 Cal. 137; 22 Cal. 645.] 

Claim hy third person. Sheriff'' s jury. Indemnity bond. 

§ 218.* If the property levied on be claimed by a third 
person as his propei-ty, the sheriff shall summon from his 
county six persons qualified as jurors between the parties, to 
try the validity of the claim. He shall also give notice of 
the claim and of the time of trial to the plaintiff, who may 
appear and contest the claim before the jury. The jury and 
the witnesses shall be sworn by the sheriff, and if their ver- 
dict be in favor of the claimant, the sheriff may relinquish 
the levy, unless the judgment creditor give him a sufficient 
indemnity for proceeding thereon. The fees of the jury, the 
sheriff, and the witnesses, shall be paid by the claimant, if 
the verdict be against him ; otherwise by the plaintiff. On 

* Applicable to Justices* courts, see 601. 

(a) Original section : 

S 217. All property, real and personal, of the Judgment debtor, not 
exempt by law, shall be liable to execution. Until a levy, property 
shall not be affected by the execution. 

It was amended. May 15, 1854, 84, so as to read like the text except 
that it did not contain the words '* or any interest therein,'* or ^' and 
all other property, both real and personal, or any interest in cither 
real or personal property." 

114 



218 Execution. 219 

the trial the defendant and the claimant may be examined by 
the plaintiff as witnesses. 

[10 Cal. 189; 28 Cal. 122, 641; 30 Cal. 190.] 

Property exempt from execution. 

§ 218.* The following property shall be exempt from 
execution, except as herein otherwise specially provided : 

First. Chairs, tables, desks, and books, to the value of 
one hundred dollars, belonging to the judgment debtor. 

Second. Necessary household, table, and kitchen furniture 
belonging to the judgment debtor, including stoves, stove- 
pipe, and stove furniture, wearing apparel, beds, bedding, 
and bedsteads, and provisions actually provided for individ- 
ual or family use sufficient for one month. 

Third. The farming utensils or implements of husbandry 
of the judgment debtor ; also, two oxen, or two horses, or 
two mules, and their harness, four cows, one cart or wagon, 
and food for such oxen, horses, cows, or mules, for one month ; 
also, all seed, grain or vegetables actually provided, reserved, 
or on hand for the purpose of planting or sowing at any time 
within the ensuing six months, not exceeding in value the 
sum of two hundred dollars. 

Fourth. Tools or implements of a mechanic or artisan 
necessary to carry on his trade, the instruments and chest of 
a surgeon, physician, surveyor, and dentist, necessary to the 
exei*cises of their profession, with their scientific and profes- 
sional libraries ; the law libraiies of attorneys and counsel- 
lors, and the libraries of ministers of the Gospel. 

Fifth. The cabin or dwelling of a miner, not exceeding 
in value the sum of five hundred dollars; also, his sUiices, 
pipes, hose, windlass, derrick, cars, pumps, tools, implements, 

* Applicable to justices' coarts, see 601. 
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and appliaDces neceesary for carrying on any kind of mining 
operations, not exceeding in value the aggregate sum of five 
hundred dollars ; and two horses, mules, or oxen, with their 
harness, and food for such horses, mules, or oxen, for one 
month, when necessary to be used for any whim, windlass, 
den'ick, car, pump, or hoisting gear. 

Sixth. Two oxen, two horses, or two mules, and their 
harness, and one cart or wagon, by the use of which a cart- 
man, huckster, peddler, teamster, or other laborer habitually 
earns his living ; and one horse, with vehicle and harness or 
other equipments, used by a physician, or surgeon, or minis- 
ter of the Gospel in making his professional visits with food 
for such oxen, horses, or mules, for one month. 

Seventh. All fire endues, hooks and ladders, with the 
carts, trucks, and carriages, hose, bnckets, implements, and 
apparatus thereto appertaining, and all furniture and uni- 
forms of any fire company or department organized under 
any law of this State. 

Eighth, All arms, uniforms, and accouti'ements, required 
by law to be kept by any person. 

Ninth. All court houses, jails, public offices, and build- 
ings, lots, grounds, and personal property, the fixtures, furni- 
ture, books, papers, and appurtenances, belonging and per- 
taining to the court-house, jail, and public ofiSces belonging to 
any county of this State, and all cemeteries, public squares, 
parks, and places, public buildings, town halls, markets, 
buildings for the use of the fire departments and military or- 
ganizations, and the lots and grounds thereto belonging and 
appertaining, owned or held by any town or incorporated 
city, or dedicated by such town or city to health, ornament, 
or public use, or for the use of any fire or military company 
organized under the laws of this State ; but no article or spe- 
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cies of property mentioned in this section shall be exempt 
from execution issued apon a judgment recovered for its 
price or upon a mortgage thereon. 

Tenth. The earnings of the judgment debtor for his per- 
sonal services rendered at auy time within thirty days next 
preceding the levy of execution (or levy of attachment), when 
it shall be made to appear by the debtor's affidavit or other- 
wise, that such earnings are necessary for the use of his 
family residing in this State, supported wholly or in part by 
his labor. (a) [Amendmenty approved April 4, 1864; 1863-4, 
523. 

[5 Cal. 418; 10 Gal. 393, 410, 4S6; 15 Cal. 266; 22 Cal. 504. 

As to earnings of judgment debtor, see also post, 243. 

Lots In cemeteries and pews in churches are also exempt. See Act 
of May 20, 1861, 665; Hittell's Gen. Laws, 3356. 

So also are sewing machines by Act of February 18, 1864 ; 1863-4, 
32; Hitteirs Gen. Laws. 6832. 

As to county property exempt, see further the Act of May 1, 1854, 
148 ; Hittell's Gen. Laws, 1223. 

As to moneys arising out of life insurance in companies incorpor- 
ated in this State, which are exempt, see Act of March 28, 1868; 
Statute of 1867-8. 

The books, papers, maps, and diagrams of a searcher of records are 
exempted by Act of March 12, 1868; Statutes of 1867-8.] 

(a) The original section did not have the provisions concerning 
cows, or seed grain or vegetables in the third subdivision, nor the 
provision for artisans, or scientific libraries, or ministers' libraries, 
in the fourth. In the fifth it mentioned only the tent and. furniture of 
a miner, with his instruments used in mining, and provisions for one 
month. In the sixth it did not provide for the food of the horse of a 
physician or surgeon, or for a horse for a minister. In the seventh, arms 
and accoutrements were exempted, and a provision followed that no 
article mentioned in the section should be exempt from an execution 
issued on a judgment recovered for its price, or upon a mortgage 
thereon. There were only seven subdivisions. 

It was amended. May 15, 1854, 84, so as to Insert " two cows" in the 
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Levy and sale on execuMon. 

§ 220.* The eheriff shall execute the writ against the 
property of the judgment debtor, by levying on a sufficient 
amount of property, if there be sufficient ; collecting or sell- 
ing the things in action, and selling the other property, and 
paying to the plaintiff or his attorney so much of the pro* 
ceeds as will satisfy the judgment, or depositing the amount 
with the clerk of the court ; any excess in the proceeds over 
the judgment and the sheriff's fees shall be returned to the 
judgment debtor. When there is more property of the 
judgment debtor than is sufficient to satisfy the judgment and 
the sheriff's fees, within the view of the sheriff, he shall 
levy only on such part of the property as the judgment 
debtor may indicate ; provided, that the judgment debtor be 
present at, and indicate at the time of the levy, such part ; 
and provided, that the property indicated be amply sufficient 
to satisfy such judgment and fees. 

[10 Cal. 486.] 

Notice of sale. 

§ 221.* Before the sale of property on execution, notice 
thereof shall be given as follows : 

First. In case of perishable property, by posting written 
notice of the time and place of sale in three public places of 
the township or city where the sale is to take place, for such 
a time as may be reasonable, considering the character and 
condition of the property. 

third subdivision, and add to the section two subdivisions nearly sim- 
ilar to the seventh and ninth in the text. 

It was again amended, May 15, 1862, 573, so as to read like the 
amendment of 1854, except that in the third subdivision the provision 
concerning seed grain and vegetables was added. 

* Applicable to justices* courts, see 601. 
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Second. In case of other personal property, by posting a 
similar notice in three public places in the township or city 
where the sale is to take place, not less than five nor more 
than ten days successively. 

Third, In case of real property, by posting a similar no- 
tice, particularly describing the property, for twenty days 
successively, in three public places of the township or city 
where the property is situated, and also when [where] the 
property is to be sold, and publishin;^ a copy thereof once a 
week for the same period in some newspaper published in the 
county, if there be one. 

Fourth. When the judgment under which the property is 
to be sold is made payable in a specified kind of money or cur- 
rency, the several notices required by this section shall state 
the kind of money or currency in which bids may be made at 
such sale, which shall be the same as that specified in the 
judgment. (a) {Ameiidmenty approved ^prt7 27, 1863, 687 ; 
took ^ect from passage. 

Penalty for selling uoithout notice. 

§ 222.* An officer selling without the notice prescribed by 
the last section, shall forfeit five hundred dollars to the 
aggrieved party, in addition to his actual damages ; and a 
person wilfully taking down or defacing the notice posted, 
if done before the sale or the satisfaction of the judgment, (ii 
the judgment be satisfied before sale), shall forfeit five 
hundred dollars. 

[6 Cal. 47; 17 Cal. 626; 2 Cal. 263.] 

(a) The original section was the same as the text, except thatit 
did not contain the fourth subdivision. 
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Conduct of sale, 

§ 223*. All sales of property under execution shall be 
made at auction to the highest bidder, and shall be made be- 
tween the hours of nine in the morning and five in the after- 
noon ; after sufficient property has been sold to satisfy the 
execution, no more shall be sold. Neither the officer holding 
the execution, nor his deputy, shall become a purchaser, or 
be interested in any purchase at such sale. When the sale is 
of personal property, capable of manual delivery, it shall be 
within view of those who attend the sale, and be sold in 
such parcels as are likely to bring the highest price ; and 
when the sale is of real property, and consisting of several 
known lots or parcels, they shall be sold separately ; or 
when a portion of such real property is claimed by a third 
person, and he requires it to be sold separately, such portion 
shall be thus sold. The judgment debtor, if present at the 
sale, may also direct the order in which property, real or per- 
sonal, shall be sold, when such property consists of several 
known lots or parcels, or of articles which can be sold to 
advantage separately ; and the sheriff shall be bound to fol- 
low such directions. 

L6 0al.47; 21Cal.56.] 

Purchaser re/using to pay. 

§ 224.* If a purchaser refuse to pay the amount bid by 
him for property struck of!' to him at a sale under execution, 
the officer may again sell the property at any time to the high- 
est bidder, and if any loss be occasioned thereby, the officer 
may recoverthe amount of snch loss, with costs, by motion upon 
previous notice of five days before any court, or beforeany jus- 
tice of the peace, if the same shall not exceed his jurisdiction. 

[8Cal.25; 9Cal.93; 22 Cal.511.1 

* Applicable to jastlces* courts, see 601. 
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Proceedings c^ainst reftising purchaser. 

§ 225'* Such court or justice shall proceed in a summary 
manner and give judgment, and issue execution therefor 
forthwith, but the defendant may claim a jury. And the 
same proceedings may be had against any subsequent pur- 
chaser who shall refnse to pay, and the officer may, in his 
discretion, thereafter reject the bid of any person so refus- 
ing. 

Officer liable ordyfor amounts collected. 

§ 226.* The two preceding sections shall not be construed 
to make the officer liable for any more than the amount bid 
by the second, or subsequent purchaser, and the amount col- 
lected from the purchaser I'efusing to pay. 

Certificate of sale y and delivery of personal properly. 

§ 227.* When the pui-chaser of any personal property 
capable of manual delivery shall pay the purchase money, 
the officer making the sale shall deliver to the purchaser the 
property, and if desired shall execute and deliver to him a 
certificate of the sale and payment. Such certificate shall 
convey to the purchaser all the right, title, and interest which 
the debtor had in and to such property on the day the execu- 
tion was levied. 

[25 Cal. 545.3 

Certificate of sale of personal property not delivered. 

§ 228.* When the purchaser of any personal property 
not capable of manual delivery shall pay the purchase . 
money, the officer making the pale shall execute and deliver 

* Applicable to Justices' courts, see 601. 
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to the purchaser a certificate of eale and payment Such cer- 
titicate shall convey to the purchaser all right, title, and inter- 
est which the debtor had in and to such property on the day 
the execution was levied. 

Certificate of sale of real property. 

§ 228* Upon a sale of real property, the purchaser shall 
be substituted to and acquire all the right, title, interest, and 
claim, of the judgment debtor thereto; and when the estate 
is less than a leasehold of two years unexpired term, the sale 
shall be absolute. In all other cases, the property shall be 
subject to redemption, as provided in this chapter. The offi- 
cer shall give to the purchaser a certificate of sale containing: 

First. A particular description of the real property sold. 

Second. The price bid for each distinct lot or parcel. 

Third. The whole price paid. 

Fourth. When subject to redemption, it shall be so stated. 

And when the judgment, under which the sale has been 
made, is made payable in a specified kind of money or cur- 
rency, the certificate shall also state the kind of money or 
currency in which such redemption may be made, which 
shall be the same as that specified in the judgment. A dupli- 
cate of such certificate shall be filed by the ofiicer in the 
office of the recorder of the county, (a) [Amendment^ approved 
April 27, 1863, 687; took ^ect from passage. 

[2 Cal. 525: 26 Cal. 655; 30 Cal. \^\ 31 Cal. 293.] 

* Applicable to justices* courts, see 601. 

(a) The original section did not contain the words '* the parchaser 
shall be substituted to and acquire all the right, title, interest, and 
claim, of the judgment debtor thereto and" or the clause after the 
fourth subdivision commencing with the words "and when*' and 
ending with " specified in the judgment'* 
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Redemption^ hy whom to he made. 

§ 230.* Property sold Bubject to redemption, as provided 
in tbe last section, or any part sold separately, may be re- 
deemed in tbe manner hereinafter provided, by tbe following 
persons, or tbeir successors in interest : 

First. Tbe judgment debtor, or bis successor in interest, in 
the whole or any part of the property. 

Second. A creditor, having a lien byjndgment or mort- 
gage on the property sold, or on some share or part thereof, 
subsequent to that on which the property was sold. The per- 
sons mentioned in tbe second subdivision of this section are, 
in this chapter, termed redemptioners. 

[2 Cal. 595; 3 Cal. 2»5; 4 Cal. 127; 5 Cal. 401; 10 Cal. 547; 14 Cal. 
428; 21 Cai. 109.] 

Redemption^ wlwn, to he made. Amount. 

§ 231.** The judgment debtor or redemptioner, may re- 
deem the property from the purchaser within six months after 
the sale, on paying the purchaser the amount of his purchase, 
with twelve per cent, thereon in addition, together with the 
amount of any assessment or taxes which the purchaser 
may hsCwe paid thereon after tbe purchase and interest on 
such amount ; and if the purchaser be also a creditor having 
a prior lien to that of the redemptioner other than the judg- 
ment under which such purchase was made, tbe amount of 
such lien with intere8t.(<^) \ Amendment , approved April 28, 
I860, 298. 

[4 Cal. 196; 9 Cal. 117; 14 Cal. 232; 15 Cal. 515; 21 Cal. 108, 392.] 

It was amended May 15, 1862, 568, so as to read like tho text, ex- 
cept that it did not contain the specific contract clause. 
* Applicable to justices' courts, see 601. 

(a) The original section provided for " eighteen per cent. " Instead 
of "twelve per cenf and did not contain the words "other than 
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Redemption from redempHoner. Notice of redemption. 

S 232.* If property be bo redeemed by a redemptioner, 
either the judgment debtor or another redemptioner may, 
within sixty days after the last redemption, again redeem it 
from the last redemptioner, on paying the sum paid on such 
last redemption, with four per cent, thereon in addition, and 
the amount of any assessment or taxes which the said last 
redemptioner may have paid thereon after the redemption by 
him, with interest on such amount, and in addition the 
amount of any liens held by said last redemptioner prior to 
his own, with interest; provided^ that the judgment under 
which the property was sold need not be so paid as a lien. 
The property may be again, and as often as the debtor or a 
redemptioner is so disposed, redeemed from any previous 
redemptioner, within sixty days after the last redemption, 
with four per cent, thereon in addition, and the amount of 
any assessments or taxes which the last previous redemp- 
tioner paid after the redemption by him, with interest there- 
on, and the amount of any liens, other than the judgment 
under which the property was sold, held by the said last re- 
demptioner previous to his own, with interest. Notice of re- 
demption shall be given to the sheriff; if no redemption be 
made within six months after the sale, the purchaser, or his 
assignee, shall be entitled to a conveyance ; or if so redeem- 
ed, whenever sixty days have elapsed, and no other redemp- 
tion has been made and notice thereof given, the time for 

the Judgment under which such purchase was made." 

It was amended March 28, 1859, 139, so as to read like the textdown 

to and including the words " Interest on such amount," and then. 

Instead of the balance of the text, had the words, " After the sale of 

any real estate, the judgment under which such sale was had shall 

cease to be a lien upon such real estate." 
* Applicable to Justices' courts, see 601. 
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redemption shall have expired, and the last redemptioner or 
his assignee, shall be entitled to a sheriffs deed. If the 
debtor redeem at any time before the time for redemption 
expires, the effect of the sale shall be terminated and he be 
restored to his estate. («) [Amendmefit, approved April 28, 
1860, 298. 

[3 Cal. 266; 9 Cal. 103, 420; 21 Cal. 220; 26 Cal. 655; 32 Cal. 597.] 

Payme7it on redemption. 

§ 233. The payments mentioned in the last two sections 
may be made to the pni'chaser or redemptioner, as the case 
may be, or for him, to the officer who made the sale. When 
the judgment under which the sale has been made is payable 
in a specified kind of money or currency, said payments shall 
be made in the same kind of money or currency, and a tender 
of the money shall be equivalent to payment. (&) [Amend- 
ment ^ approved April 27, 1863, 687 j took ^ect from pas- 
sage. 



(a) The original section provided for "six per cent" instead of 
*' four per cent." It did not contain the proviso nor the words " other 
than the judgment under which the property was sold." 

It was amended, March 28, 1859, 139, so as to read like the text, ex- 
cept that it did not contain the words " and in addition the amount 
of any liens held by said last redemptioner prior to his own, with in- 
terest; provided that the judgment under which the property was 
sold need not be so paid as a Hen," or the provision *' and the amount 
of any liens, other than the judgment under which the property was 
sold, held by the last redemptioner previous to his own, with in- 
terest" 

(b) The original section did not contain the last sentence of the 
text, but instead thereof had the words " and a tender of the money 
shall be equivalent to payment" 

125 



i 



234 ExeciUion — Redemption, 235 

Papers on redemption, 

§ 234.* A redemptioiier shall produce to the officer or per- 
son from whom he seeks to redeem, and serve with his notice 
to the sheriff : 

First, A copy of the docket of the judgment under which 
he claims the right to redeem, certified by the clerk of the 
court, or of the county where the judgment is docketed ; or 
if he redeem upon a mortgage or other lien, a note of the 
record thereof certified by the recorder; 

Second. A copy of any assignment necessary to establish 
his claim, verified by the affidavit of himself, or of a sub- 
scribing witness thereto; and. 

Third. An affidavit by himself, or his agent, showing the 
amount then actually due on the lien. 
C14 Cal. 54.] 

Restraint of waste before time of redemption out. 

§ 235.* Until the expiration of the time allowed for re- 
demption, the court may restrain the commission of waste 
on the property, by order granted with or without notice, on 
the application of the purchaser or the judgment creditor. 
But it shall not be deemed waste for the person in possession 
of the property at the time of sale, or entitled to possession 
afterwards, during the period allowed for redemption, to 
continue to use it in the same manner in which it was previ- 
ously used ; or to use it in the ordinary course of husbandry ; 
or to make the necessary repairs of buildings thereon ; or to 
use wood or timber on the property therefor ; or for the re- 
pair of fences ; or for fuel in his family, while he occupies 
the property. 

[4 Cal. 196; « Gal. 392; 22 Cal. 191.] 

* Applicable to justices* courts, see 601. 
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Rents before reclempHon, 

§ 236.* Tbe porchaser from the time of the sale nntil a 
redemption, and a redemptioner, from the time of his re- 
demption until another redemption, shall be entitled to receive 
from the tenant in possession tbe rents of the property sold , 
or the value of the use and occupation thereof. 

[7 CaL 43; 13 Cal. 514; 21 Cal. 135; 30 Cal. 425; 31 Cal. 269.] 

Eviction of purchaser, lAahUity of jvdgmeni debtor. 

§ 237.* If tbe purchaser of real property, sold on execu- 
tion, or bis successor in interest, be evicted therefrom in con- 
sequence of irregularities in the proceedings concerning the 
sale, or of the reversal or discbarge of tbe judgment, be may 
recover tbe price paid, with interest, from tbe judgment 
creditor. If the purchaser of property at sberilTs sale or bis 
successor in interest, fiEdl to recover possession, in conse- 
quence of irregularity in the proceedings concerning the 
sale, or because tbe property sold was not subject to execu- 
tion and sale, the court having jurisdiction thereof shall, on 
petition of such party in interest or his attorney, revive tbe 
original judgment for tbe amount paid by such purchaser at 
the sale, with interest thereon from tbe time of payment, at 
tbe same rate that tbe original judgment bore ; and when so 
revived tbe said judgment shall have tbe same eifect as an 
original judgment of tbe said court of that date, and bearing 
interest as aforesaid, and any other or after acquired prop- 
erty, rents, issues, or profits, of the said debtor, shall be 
liable to levy and sale under execution in satisfaction of such 
debt ; provided^ that no property of such debtor sold bona 
fide before the filing of such petition, shall be subject to tbe 
lien of said judgment; and, provided^ further, that notice of 

* Applicable to Justices* courts, see bOl, 
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the tiling of sach petition shall be made by filing a notice 
thereof in the recorder's office of the coanty where snch 
property may be situated ; and that said judgment shall be 
revived in the name of the original plaintiff or plaintiffs, for 
the use of said petitioner, the party in intereBt.(o) [Amend- 
ment ^ approved April 28, 1860, 298. 



CHAPTER II. 

PROCEEDINGS SUPPLEMENTARY TO THE EXECUTION. 

Examination of jitdgmeni, debtor. 

§ 238.* When an execution against property of the judg- 
ment debtor, or of any one of several debtors in the same 
judgment, issued to the sheriff of the county where he re- 
sides ; or if he do not reside in this State, to the sheriff of 
the county where the judgment roll is filed ; is returned nn- 
satisfied in whole or in part, the judgment creditor, at any 
time after such return is made, shall be entitled to an order 
from the judge of the court, or a county judge, requiring snch 
judgment debtor to appear and answer concerning his prop- 

* Applicable to justices' courts, see 601. 

(a) Original section : 

5 237. If the purchaser of real property sold on execution, or his 
successor in interest, be evicted therefrom in consequence of irregu- 
larity in the proceedings concerning the sale, or of the reversal or 
discharge of the judgment, he may recover the price paid, with in- 
terest, from tlie judgment creditor. If the recovery be in conse- 
quence of the irregularity in the proceedings concerning the sale, 
the judgment may, by order of the court, upon notice to the Judg- 
ment debtor, be revived, and a new execution issued for the price 
paid on the sale, with interest. Such judgment shall be a Hen on 
the real estate of tho judgment debtor only from the time of its 
revivaL 
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erty, before sacb jadge, or a referee appointed bj bim, at a 
time and place specified in tbe order; but no judgment 
debtor shall be required to attend before a jadge or referee 
out of the coanty in which he resides, when proceedings are 
taiiLen under the provisions of this chapter. 
17 Cal. 201.] 

Concealing and ahxcotiding debtors. Arrest. 

§ 230.* After the issuing of an ejcecution against property , 
and upon proof by affidavit, of a party, or otherwise to tbe 
satisfaction of the court, or of a judge thereof, or county 
judge, that any judgment debtor has property which he un- 
justly refuses to apply towards the satisfaction of the judg- 
ment, such court or judge may, by an order require the judg- 
ment debtor to appear at a specified time and place before 
such judge, or a referee appointed by him, to answer con- 
cerning the same ; and such procedings may thereupon be 
bad for the application of the property of the judgment 
debtor towai'd the satisfaction of the judgment as are pro- 
vided upon the return of an execution. Instead of the order 
requiring the attendance of the judgment debtor, tbe judge 
may upon affidavit of the judgment creditor, bis agent or 
attorney, if it appear to him that there is danger of the debtor 
absconding, order the sheriff to arrest the debtor and bring 
him before such judge. Upon being brought before the judge, 
he may be ordered to enter into an undertaking with suffi- 
cient surety that he will attend from time to time before the 
judge or referee, as shall be directed during 'the pendency of 
proceedings and untiUhe final determination thereof, and will 
not in tbe mean time dispose of any portion of his property, 
not exempt from execution. In default of enterinflr into snch 

* Applicable to Justices' courts, see 601. 
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undertaking he may be committed to prieon.(a) {Amend- 
mentf passed May 15, 1854, 84 ; took ^ect Jvly 1 , 1854. 

Debtor of judgment debtor may pay, 

§ 240.* After the issuing of an execution against property, 
any person indebted to the judgment debtor may pay to the 
sheriff the amount of his debt, or so much thereof as may be 
necessary to satisfy the execution: and the sheriff's receipt 
shall be a sufficient discharge for the amount so paid. 

Examination of debtor ofjudgm&ixi debtor. 

§ 241.* After the issuing or i etuni of an execution against 
property of the judgment debtor, or of any one of several 
debtors in the same judgment, and upon proof by affidavit or 
otherwise, to the satisfaction of the judge, that any person or 
corporation has property of such judgment debtor, or is in- 
debted to him in an amount exceeding fifty dollars, the judge 
may, by an order, require such person or corporation, or any 
officer or member thereof, to appear at a specified time and ') 
place, before him or a referee appointed by him, and answer 
concerning the same. 

Witnesses in supplementary proceedings, 

§ 242.* Witnesses may be required to appear and testify 
before the judge, or referee, upon any proceeding under this 
chapter in the same manner as upon the trial of an issue. 

Application of debts due judgment debtor. 

§ 243.'' The judge or referee may order any property of 

* Applicable to justices* courts, see 601. 

(a) The original section consisted of the first sentence of the text 
alone. 
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the judgment debtor, not exempt from execation, in the 
hands ot such debtor or any other person, or due to the judg- 
ment debtor, to be applied towards the satisfaction of the 
judgment ; except that the earnings of the debtor for his per- 
sonal services, at any time within tltirty days next preceding: 
the order, shall not be so applied, when it shall be made to 
appear by the debtor's affidavit, or otherwise, that such earn- 
ings are necessary for the use of a family supported wholly 
or partly by his labor. 

[26 Cal. 581. 

The earnings of judgment debtor for thirty days preceding levy 
arc also exempt flrom execution, ante, 219.] 

Action against alleged debtor of judgment debtor. 

§ 244. "* If it appear that a person or coiporation alleged 
to have property of the judgment debtor, or indebted to 
him, claims an interest in the property adverse to him, or 
denies the debt, the court or judge may authorize, by an 
order made to that effect, the judgment creditor to institute an 
action against such person or corporation, for the i-ecovery of 
such interest or debt; and the court or judge may, by order, 
forbid a transfer or other disposition of such interest or debt, 
until an action can be commenced and prosecuted to judgment. 
Such order may be modified or vacated by the judge granting 
the same, or the court in which the action is brought, at any 
time upon such terms as may be just. 

Contempt before referee in supplementary proceedings. 

§ 245.* If any person, party or witness, disobey an order 
of the referee, properly made in the proceedings before him 
under this chapter, he may be punished by the court or judge 
ordering the reference for a contempt. 

"Applicable to jastices' courts, see 601. 
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TITLE VIII. 

ACTIONS IN PARTICULAR CASES. 

CHAPTER I. 

ACTIONS FOR THK FORECLOSURE OF MORTGAGES. 

Action ofjbreclosure. 

§ 246. There shall be bnt one action for the recovery of 
any debt or the enforcement of any right secured by mort- 
gage upon real estate or personal property, which action 
shall be in accordance with the provisions of this chapter. 
In actions for the foreclosure of mortgages the court shall 
have power, by its judgment, to direct a sale of the incum- 
bered property, (or so much thereof as may be necessary) 
and the application of the proceeds of the sale to the pay- 
ment of the costs of the court and expenses of the sale, and 
the amount due to the plaintiif; and if it appear from the 
sheriff's return that the proceeds are insufficient, and a 
balance still remains due, judgment shall then be docketed 
for such balance against the defendant or defendants per- 
sonally liable for the debt, and shall then become a lien on 
the real estate of such judgment debtor as in other cases on 
which execution may be issued. No person holding a con- 
veyance from or under the mortgagor of the property mort- 
gaged, or having a lien thereon, which conveyance or lien 
does not appear of record in the proper office at the time of 
the commencement of the action, need be made a party to 
such action ; and the judgment therein rendered and the 
proceedings therein had shall be as conclusive against the 
party holding such unrecorded conveyance or lien as if be 
had been made a party to said action, and shall in all 
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respects have the same force and effect. (a) [Amendment^ 
approved April 2, 1866 ; 1865-6, 701. 

. [9 Cal. 123; 16 Cal. 404; 18 Cal. 460; 21 Cal. 87, 103; 22 Cal 116; 23 
Cal. ft96 ; 26 Cal. 337 ; 26 Cal. 577 ; 27 Cal. 258, 418, 596 ; 28 Cal. 194, 226, 
520; 29 Cal. 385; 30 Cal. 367, 621 ; 31 Cal. 78.] 



(a) Original section : 

S 246. In an action for the foreclosure or satisfaction of a mortgage 
of real property, or the satisfaction of a lien or incumbrance upon 
property, real or personal, the court shall have power by its judg- 
ment to direct a sale of the property, or any part of it; the applica- 
tion of the proceeds to the payment of the amount due on the 
mortgage, lien, or incumbrance, with costs, and execution for the 
balance. 
It was amended, April 28, 1860, 298, so as to read as follows : 
S 246. There shall be no action for the recovery of any debt or the 
enforcement of any right secured by a mortgage or lien upon real 
estate or personal property, which shall be for an enforcement of 
said lien or mortgage, in accordance with the provisions of this 
chapter; in such action the court shall have power by its judgment 
or decree to direct a sale of the incumbered property, or such part 
thereof as shall be necessary, and the application of the proceeds to 
the payment of the costs and expenses of the sale, the costs of the 
writ, and the amount due to the plaintiff; if it shall appear from the 
sheriff's return that there is a deficiency of such proceeds and a 
balance still due to the plaintiff, the judgment shall then be docketed 
for such balance, and shall fh}m the time of such docketing be a lien 
upon the real estate of the judgment debtor, and an execution may 
be issued by the clerk of the court, as upon other judgments against 
the property of the judgment debtor, to collect such balance or 
deficiency. 
It was again amended, May 8, 1861, 306, so as to read as follows : 
S 246. There shall be but one action for the recovery of any debt, 
or the enforcement of anj' right, secured by mortgage, or lien, upon 
real estate, or personal property, which action shall be in accordance 
with the provisions of this chapter. In such action, the court shall 
have power, by its decree, or judsment, to direct a sale of the incum 
bered property, (or such part thereof as shall be necessary) and the 
application of the proceeds of the sale to the payment of the costs 
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Surpitts money ^ disposition of. 

§ 247* If there be surplus money remaining after pay- 
ment of the amount due on the mortgage, lien, or incum- 
brance with costs, the court may cause the same to be paid 
to the person entitled to it, and in the meantime may direct 
it to be deposited in court. 

Proceedings when mortgage dtie in instalments. 

§ 248. If the debt, for which the mortgage, lien, or in- 
cumbrance is held, be not all due, so soon as sufficient of the 
property has been sold to pay the amount due, with costs, 
the sale shall cease ; and afterwards as more becomes due, 
for principal or interest, the court may, on motion, order 
more to be sold. But if the property cannot be sold in por- 
tions, without injury to the parties, the whole may be ordered 
to be sold in the first instance, and the entire debt and costs 
paid, there being a rebate of interest where such rebate is 
proper. 

[15Cal. 499; 23 Cal. 16. 

As to writ of assistance, see 23 Cal. 48 ; 24 Cal. 561 ; 27 Cal. 297 ; 31 
Cal. 220.] 



and expenses of the sale, the costs of the suit, and the amoant due 
to the plaintiff. If it shall appear firom the sheriff 's return that there 
Is a deficiency of such proceeds and a balance still due to the plaint- 
iff, the judgment shall then be docketed for such balance against the 
defendant, or defendants, personally liable for the debt, and shall, 
f^om the time of such docketing, be a lien upon the real estate of the 
judgment debtor, and an execution may thereupon be issued by 
the clerk of the court, in like manner and form, as upon other judg- 
ments to collect such balance, or deficiency, from the property of the 
judgment debtor. 
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CHAPTER TI. 

ACTIONS FOR NUISANCE, WASTE AND WILFUL TRESPASS, IN 
CERTAIN CASES, ON REAL PROPERTY. 

Nuisance defined and action therefor. 

§ 249. Anything which is injurious to health, or inde' 
cent, or ofteneive to the senses, or an obstruction to the free 
use of property, so as to interfere with the comfortable en- 
joyment of life or property, is a nuisance, and the subject of 
an action. Such action may be brought by any person whose 
property is injuriously affected, or whose personal enjoy- 
ment is lessened by the nuisance ; and by the judgment, the 
nuisance may be enjoined or abated, as well as damages re- 
covered. 

CI Cfil. 462; 5 Cal. 120; 6 Cal. 101; 24 Cal. 359; 29 Cal. 156, 427; 30 
Cal. 379, 520, 673. 

As to Jurisdiction In " action to prevent or abate a nuisance," see 
'* Act concerning the courts of justice of this State, and judicial offi- 
cers," approved April 20, 1863, 333 ; Hittell's Gen. Laws, 12B2.] 

Waste^ action therefor. 

§ 250. If a guardian, tenant for life or yeare, joint tenant, 
or tenant in common of real property, commit waste thereon, 
any person aggrieved by the waste may bring an action 
against him therefor, in which action there may be judgment 
for treble damages. 

Trees and timber y action for destroying. 

§ 251. Any person who shall cut down, or carry off, any 
wood or underwood, tree or timber, or girdle or otherwise 
injure any tree or timber on the land of another person, or 
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on the Btreet or highway in front of any person's hoase, village 
or city lot, or cultivated grounds ; or on the commons or pub- 
lic grounds of any city or town ; or on the street or highway, 
in front thereof, without lawful authority, shall be liable to 
the owner of such land, or to such city or town, for treble 
the amount of damages which may be assessed therefor, in a 
civil action, in any court having jurisdiction. 

[Sec also In connection with the above section, " An Act for the 
protection of growing timber on all possessory claims, and other 
private property, in certain counties in this State, and on and along 
public streets or highways and on public grounds,*' approved April 
19, 1862, 307; Hittell's Gen. Laws, 7221.] 

Timber for highways or bi'idffes. 

§ 252. Nothing in the last section shall authorize the 
recovery of more than the just value of the timber, taken 
from uncultivated wood land, for the repair of a public high- 
way or bridge upon the land, or adjoining it.' 

Damages in forcible entry and unlawful detainer. 

§ 253. If a person recover damages for a forcible or un- 
lawful entry in or upon, or detention of, any building or any 
cultivated real property, judgment may be entered for three 
times the amount at which the actual damages are assessed. 

[As to forcible entry and unlawful detainer, see post, 708.] 

CHAPTER III. 

ACTIONS TO DETERMINE CONFLICTING CLAIMS TO REAL 
PROPERTY, AND OTHER PROVISIONS RELATING TO AC- 
TIONS CONCERNING REAL ESTATE. 

Action to quiet title. 

§ 254. An action may be brought by any person in pos- 
session, by himself or his tenant, of real property, against 
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any person who claims an estate or interest therein adverse 
lo him, for the purpose of determining such adverse claim, 
estate, or interest. 

[6 Cal. 33 ; 15 Cal. 259 ; 17 Cal. 149, 443 ; 21 Cal. 342. 504 ; 25 Cal. 437 ; 
28 Cal. 1»4, 645 ; 30 Cal. 662 ; 31 Cal. 274 ; 32 Cal. 109, 620. 

As to actions, by persons claiming under a common source of title 
to determine an adverse claim, establish tbe common source of title, 
declare a trust, or remove a cloud, see post, TiB^} 

Disclaimer. 

§ 255. If the defendant in such action disclaim, in his 
answer, any interest or estate in the property, or suffer judg- 
ment to be taken against him without answer, the plaintiff 
shall not recover costs. 

[22 Cal. 105.] 

TerminoHon of plaintiff ^s title pending action, 

§ 256. In an action for the recovery of real property, 
where the plaintiff shows a right to recover at the time the 
action was commenced, but it appears that his right has ter- 
minated during the pendency of the action, the verdict and 
judgment shall be according to the fact ; and the plaintiff may 
recover damages for withholding the property. 

L22 Cal. 513 : 30 Cal. 467 ; 31 Cal. 333.] 

Improvements when a set-off to dmnages. 

§ 257. When damages are claimed for withholding the 
property recovered, upon which permanent improvements 
have been made by a defendant, or those under whom he 
claims, holding under color of title adversely to the claims of 
the plaintiff, in good faith, the value of such improvements 
shall be allowed as a set-off against such damages. 

[5 Cal. 319; 18 Cal. 694; 31 Cal. 487.] 
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Surveys and measurements pending action, 

§ 258. The coait in which an action is pending for the 
recovery of real property, or a judge thereof, or a county 
judge, may, on motion, upon notice by either party, for good 
cause shown, grant an order allowing to such party the right 
to enter upon the property and make survey and measure- 
ment thereof for the purposes of the action.(«) [AmendTnenty 
approved April 28, 1860, 298. 

Order for survey^ how served and executed. 

§ 259. The order shall describe the propei-ty, and a copy 
thereof shall be served on the owner or occupant ; and there- 
upon such party may enter upon the property, with neces- 
sary surveyors and assistants, and make such survey and 
measurements ; but if any unnecessary injury be done to the 
property, he shall be liable therefor. 

Mortgage not a conveyance. 

§ 260. A mortgage of real property shall not be deemed 
a conveyance, whatever its terms, so as to enable the owner 
of the mortgage to recover possession of the real property, 
without a foreclosure and sale. 

[16 Cal. 468; HCal. 589; 22 Cal.255,330; 23 Cal. 16; 26 Cal. 141, 
595; 27 Cal. 603; 29 Cal. 18, 253; 31 Cal. 321.] 

Restraint ofwaMey etc.y pending foreclosure or after sale, 

§ 261. The court may, by inj unction , on good cause shown, 
restrain the party in possession from doing any act to the 
injury of real property during the foreclosure of a mortgage 
thereon ; or after a sale on execution, before a conveyance. 

[10 Cal. 258.] 



(a) The original section did not contain tlie words*' or a judge 
thereof, or a county Judge."' 
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Damages for waste after execution sale. 

§ 262. When real property shall have been sold on eze- 
cation, the purchaser thereof, or any person who may have 
succeeded to his interest, may, after his estate becomes abso- 
lute, recover damages for injury to the property by the 
tenant in possession, after sale and before possession is de- 
livered under the conveyance. 

Alienation by defendant in possession. 

§ 263. An action for the recovery of real property against 
a person in possession cannot be prejudiced by any alienation 
made by such person, either before or after the commence- 
ment of the action. 

CIS CaL113; 29 CaL 131.] 



CHAPTER IV. 

ACTIONS FOR THE PARTITION OF REAL PROPERTY. 

Partition s^iU^ when it may he brought. 

§ 264. When several co-tenants bold and are in posses- 
sion of real property as parceners, joint tenants, or tenants in 
common, in which one or more of them have an estate of 
inheritance, or for life or lives, or for years, an action may 
be brought by one or more of such persons for a partition 
thereof according to the respective rights of the persons 
interested therein, and for a sale of such property, or a part 
thereof, if it appear that a partition cannot be made without 
great prejudice to the owners.(<») [Amendment^ approved 
April 2, 1866; 1865-6,701. 

[23 Cal. 601 ; 26 Cal. 69; 27 Cal. 92, 329; 32 Cal. 289.] 

(a) The original section had tlie word " persons " Instead of " co- 
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Complaint in partition. 

§ 265. The interests of all persons in the property jwheth- 
er such persons be known or unknown, shall be set forth 
in the complaint specifically and particularly, as far as known 
to the plaintiff; and if one or more of the parties, or the 
share or quantity of interest of any of the parties, be un- 
known to the plaintiff, or be uncertain or contingent, or the 
ownership of the inheritance depend upon an executory 
devise, or the remainder be a contingent remainder, so that 
such parties cannot be named, that fact shall be set forth in 
the complaint. 

Parties^ who n£ed not be. 

§ 266. No person having a conveyance of or claiming a 
lien on the property, or some part of it, need be made a 
party to the action unless such conveyance or lien appear of 
record. (a) [Amendmenty approved April 2, J 866; 1865-6, 
701. 

Notice of pendency of suit. 

§ 267. Immediately after filing the complaint in the die- 
tnct court, the plaintiff shall tile with the recorder of the 
county or of the several counties in which the property Ib 
situated, either a copy of such complaint or a notice of the 



tenants," and did not contain the words '* parceners " or the words 
" or lives, or for years." 

It waa amended, May 15, 1854, 84, by adding the words " or lives, 
or for years " to the original section. 

(a) Original section : 

S 266. No persons who have or claim any Hens upon the property, 
bymortgage, judgment, or otherwise, need be made parties to the 
action, unless such Hens be matters of record. 
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pendency of the action, containing the names of the parties 
80 far as known, the object of the action, and a description 
of the propertiy to be affected thereby. From the time of 
the filing it shall be deemed notice to all per8on8.(a} [Amend 
menty approved April 2, 1866 ; 1865-6, 701. 

Siwinions. 

§ 268. The summons shall be directed to all the joint 
tenants and tenants in common, and all persons having any 
interest in, or any liens of record by mortgage, judgment, 
or otherwise, upon the property, or upon any particular por- 
tion thereof; and generally, to all persons unknown, who 
have or claim any interest in the property. 

Unknovm and absent parties^ service on. 

§ 269. If a party having a share or interest is unknown, 
or any one of the known parties reside out of the State, or 
cannot be found therein, and such fact is made to appear by 
afiSdavit, the summons may be served on such absent or 
unknown party, by publication, as in other cases. When 
publication is made, the summons, as published, shall be 
accompanied by a brief description of the property which is 
the subject of the action. 

Answer. 

§ 270. The defendants who have been personally served 

(a) Original section : 

S 267. Immediately after filing tlio complaint, the plaintiff shall 
file with the recorder of the county in which the property is situated, 
a^otice of the pendency of the action, containing the names of the 
parties so far as known, the object of the action, and a description of 
the property to be affectftd thereby. From the time of the filing, it 
shall be deemed notice to all persons. 
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with the summonfi and a copy of the complaint, or who shall 
have appeared without such service, shall set forth in their 
answers, fully and particularly, the origin, nature, and ex- 
tent of their respective interests in the property ; and if such 
defendants claim a lien on the property by mortgage, judg- 
ment, or otherwise, they shall correctly state the original 
amount and date of the same, and the true sum remaining 
due thereon ; also, whether the same has been secured in any 
other way or not; and if secured, the nature and extent of 
such security, or they shall be deemed to have waived their 
right to such lien, (a) [Amendment, approved April 2, 1866 ; 
1865-6, 701. 

Title may he tried and determined. 

§ 271. The rights of the several parties, plaintiffs as well 
as defendants, may be put in issue, tried and determined by 
such action ; and when a sale of the premises is necessary, 
the title shall be ascertained by proof to the satisfaction of 
the court, before the judgment of sale shall be made; and 
where service of the complaint has been made by publica- 
tion, like proof shall be required of the right of the absent 
or unknown parties, before such judgment is rendered ; ex- 
cept that where there are several unknown persons having 

(a) Original section: 

S 270. I'he defendants who have been personally served with the 
sammons, and a certified copy of the complaint, shall set forth In 
their answers, fully and particularly, the nature and extent of their 
interest in the property ; and if such defendants claim a lien npon 
the property, by mortgage, judgment, or otherwise, they shall state 
the amount and date of the same, and the amount remaining due 
thereon, and whether the amount has been secured in any other way 
or not: and if secured, the extent and nature of the security; or 
they shall be deemed to have waived their right to such lien. 
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an interest in the property, their rights may be considered 
together in the action, and not as between themselves. 
[32 Cal. 289.] 

Partition as between original co-tenants, 

§ 272. Whenever from any cause it shall have become, 
in the opinion of the court, impracticable or highly inconve- 
nient to make a complete partition in the first instance among 
all the parties in interest, it shall be lawful for the court to 
first ascertain and determine the shares or interest respect- 
ively held by the oiiginal co-tenants, and thereupon to ad- 
judge and cause a partition to be made, as if such original 
co-tenants were the parties and sole parties iu interest and 
the only parties to the action, and thereafter to proceed in 
like manner to adjudge and make partition separately of 
each share or portion so ascertained and allotted, as between 
those claiming under the original tenant to whom the same 
shall have been so set apart, or allow them to remain tenants 
in common thereof, as they may desire. («) [Amendment y ap- 
proved April 2, 1866; 1865-6, 701. 

Outstanding liens of record^ etc. New parties. 

§ 273. If it shall appear to the court, by the certificate of 
the county recorder, or county clerk, or by the sworn or 
verified statement of any person who may have examined 
or searched the records, that there are outstanding liens or 
incumbrances of record upon such real property, or any part 
or portion thereof* which existed and were of record at the 

(a) The original section provided that the plaintiff should produce 
on the hearing a certificate of the recorder as to whether there were 
or not any liens outslanding of record, etc. 

The orlgiual section was repealed by Act of March 25, 1862, 88. 
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time of the commencement of said action, and the perBons 
holding such liens are not made parties to the action, the 
coart shall either order such persons to be made parties to 
the action, by an amendment or supplemental complaint, or 
appoint a referee to ascertain whether or not such liens or 
incumbrances have been paid, or if not paid, what amount 
remains due thereon, and their order among the liens or in- 
cumbrances severally held by the said persons and the parties 
to the said action, and whether the amount remaining due 
thereon has been secured in any manner, and if secured, the 
nature and extent of the security. (o) [ Amendment, ap- 
proved March 25, 1862, 88. 

NoUce to holders of outstanding liens. 

§ 274, The plaintiff shall cause a notice to be served a 
reasonable time previous to the day for appearance before 
the referee appointed, as provided in the last section, on each 
person having outstanding liens of record, who is not a party 
to the action, to appear before the referee at a specified time 
and place, to make proof by his own affidavit or otherwise 
of the true amount due, or to become doe, contingently or 
absolutely thereon. In case such person be absent, or his 

(a) Original Hection : 

S 273. If it appear by the certificate of ttie recorder tliat there were 
outstanding liens of record at the time of the commencement of the 
action, and the persons holding or claiming such liens are not made 
parties to the action, the court shall either order such parties to be 
brought in by an amendment, or supplemental complaint, or appoint 
a referee to ascertain whether their liens have been paid ; or if not 
paid, what amount remains due, and their order among the liens held 
by the parties who have appeared and answered ; and whether the 
amount remaining due thereon has been secured in any way, and if 
secured, the extent and nature of the security. 
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recndence be unknown, service may be made by pablication, 
or notice to bis agents, under tbe direction of tbe court, in 
Buch manner as may be proper. The report of tbe referee 
thereon shall be made to the court, and shall be confirmed, 
modified, or set aside, and a new reference ordered, as the 
justice of the case may require. 

Sale, when. Partition^ when. Mefereea. 

§ 275. If it be alleged in the complaint, and be estab- 
lished by evidence, or if it appear by the evidence without 
such allegation, in the complaint, to the satisfaction of the 
court, that the property, or any part of it, is so situated that 
partition cannot be made without great prejudice to the 
owners, the court may order a sale thereof. Otherwise, 
upon the requisite proofs being made, it shall order a parti- 
tion, according to the respective rights of the parties, as as- 
certained by the court, and appoint three referees therefor ; 
and shall designate the portion to remain undivided for the 
owners whose interests remain unknown, or are not ascer- 
tained. 

[23 Cal. 501.] 

Partition how made. 

§ 276. In making the partition the referees shall divide 
the property and allot the several portions thereof to the re- 
spective parties, quality and quantity relatively considered, 
according to the respective rights of the parties as determined 
by the court, pursuant to the provisions of this chapter, des- 
ignating the several portions by proper landmarks, and may 
employ a surveyor with the necessary assistance to aid 
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them. (a) [Amendment^ approved April 2, 1866; 1865-6, 
701. 

Report of referees. 

§ 277. The referees shall make a report of their proceed- 
ings, epecifyiuu: therein the manner of executing their trnst, 
describing the property divided, and the shares alloted to each 
party, with a particular description of each share. 

Proceedings on report. Judgment binding on whom. 

§ 278. The court may confirm, change, modify, or set aside 
the report, and, if necessary, appoint new referees. Upon the 
report being confirmed, judgment shall be rendered that each 
partition be effectual forever, which judgment shall be bind- 
ing and conclusive : 

First. Ou all persons named as parties to the action, and 
their legal representatives, who have at the time any interest 
in the property divided or any part thereof, as owners in fee 
or as tenants for life or for years, or as entitled to the rever- 
sion, remainder, or the inheritance of such property, or of any 
part thereof, after the determination of a particular estate 
therein, and who by any contingency may be entitled to a 
beneficial interest in the property, or who have an interest in 
any undivided share thereof as tenants for years or for life. 

Second. On all persons interested in the property vrho 
may be unknown, to whom notice shall have been given of 
the action for partition by publication. 

Third. On all other persons claiming from such parties or 
persons, or either of them. And no judgment shall be invalid- 

(a) The original section differed flrom the text ouly in not having 
the word " the " before the word " referees," and in having the word 
*' therein ** alter the word '' them," at the end of the section. 
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ated by reason of the decease of any party before final jndg* 
ment or decree ; but such jadgment or decree shall be as con- 
clasive against the heirs, legal representatives or assigns of 
such decedent, as if snch final judgment were entered before 
such decease, (a) {Amendment ^ approved March 30, 1868; 
1867-8, eS9; took effect immediately. 

[32 Cftl. 289.] 

(a) The original seclion was the same as the text except that it did 
not have the words *' change, modify,*' In the first clause, nor did it 
contain the last clause In the third subdivision commencing with the 
words "and no judgment." 

It was amended April 2, 1866 ; 18(i5-€, 701, so as to read as follows : 

§ 278. If no exceptions be filed to the report, or upon bearing they 
should be overruled, the court shall confirm the same; or it may, 
upon exceptions, change, modify, or set it aside, and refer the matter 
to the same, or if necessary, may appoint new referees. Upon the re- 
port, as confirmed, a final judgment shall be rendered to the efl'ect 
that such partition be effectual and valid forever, which judgment 
shall be binding and conclusive : 

First. On all persons named in the complaint as parties to the 
acUon, or who shall have appeared therein, and their legal represen 
tatives who have at the time any interest in the property divided, or 
any part thereof, as owners In fee, or as tenants for life or for years, 
or as entitled to the reversion, remainder, or the inheritance of such 
property, or any part thereof, after the termination of a particular 
estate therein, and who by any contingency may be entitled to a 
beneficial interest In the property, or who have an interest In any 
undivided share thereof as tenants for years or for life. 

Second. On all persons interested in the property who may be 
unknown, to whom notice shall have been given of the action by 
publication. 

Third. On all persons claiming fTom such parties or persons, or 
either of them ; and to that end the action shall be deemed and is 
hereby declared to be a proceeding in rem. A copy of the report of 
the referee as confirmed, together with a copy of the final judgment 
therein rendered, duly certified, may be filed In the office of the 
county recorder of the county or counties in which the land Is sltu- 
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Tenants for years. 

§ 279. Bat such jadgment and partition shall not affect 
tenants for years less than ten, to the whole of the property 
which is the subject of the partition. 

Expenses of referees. 

§ 280. The expenses of the referees, inclnding those of a 
surveyor and his assistant or assistants, when employed, shaU 
be ascertained and allowed by the coart, and the amoimt 
thereof, together with the fees allowed by the court in its 
discretion to the referees, shall be apportioned among the 
different parties to the action equitably, (a) [AmendmerUt 
approved April 2, 1866 ; 1865-6, 701. 

lAen on undivided interest. 

§ 281. When a lien is on an undivided interest or estate 
of any of the parties, such lien, if a partition be made, shall 
thenceforth be a charge only on the share assigned to sach 
party ; but such share shall be first charged with its joet 
proportion of the costs of the partition, in preference to such 
lien. 

ated, whose duty It shall be to record the same, which filing and 
recording shall have the same force and effect as the filing and re- 
cording of a deed of conveyance ; and, 

Fourth. On all persons who have or claim to have conveyances 
to, liens upon, or any interest In the property, where such convey- 
ances, liens, or Interest did not appear of record at the time of the 
commencement of proceedings for partition. 

(a) Original section : 

S 280. The expenses of the referees, inclnding those of a surveyor 
and his assistant, when employed, shall be ascertained and allowed 
by the court; and the amount thereof, together with the fees allowed 
by law to the referees, shall be apportioned among the different par- 
ties to the action. 
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Lease of undivided interest. 

$ 282. WheD a part of the property only is ordered to be 
sold, if there be an estate for life, or years, in an undivided 
«hare of the whole property, sach estate may be set off in 
any part of the property not ordered to be sold. 

Application of proceeds of sale, 

$ 283. The proceeds of the sale of the incumbered prop- 
erty shall be applied under the direction of the court as 
follows : 

First. To pay its just proportion of the general costs of 
the action. 

Second, To pay the costs of the reference. 

Third. To satisfy and cancel of record the several liens 
in their order of priority, by payment of the sums due and 
to become due ; the amount due to be verified by affidavit at 
the time of payment. 

Fourth. The residue among the owners of the property 
sold, according to their respective shares therein. 

Iden holders having other securities, 

§ 284. Whenever any party to an action who holds a lien 
upon the property, or any part thereof, has other securities 
for the payment of the amount of such lien, the court may, 
in its discretion, order such securities to be exhausted before 
a distribution of the proceeds of sale, or may order a just 
deduction to be made from the amount of the lien on the 
property, on account thereof. 

Disposition of proceeds of sale. 

§ 285. The proceeds of sale, and the securities taken by 
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the referees, or any part thereof, shall be distributed by them 
to the persouB entitled thereto, whenever the court so directs. 
But in case no direction be given, all such proceeds and 
securities shall be paid into court, or deposited therein, or as 
directed by the court. 

When proceeds paid into court Further contest. 

§ 286. When the proceeds of sales of any shares or 
parcels belonging to persons who are parties to the action, 
and who are known, are paid into court, the action may be 
continued as between such parties, for the determination of 
their respective claims thereto, which shall be ascertained 
and adjudged by the court. Further testimony may be taken 
in court, or by a referee, at the discretion of the court, and 
the court may, if necessary, require such parties to present 
the facts or law in controversy, by pleadings, as in an origi- 
nal action. 

Sales to be by atiction. Notice of sale. 

§ 287. All sales of real property, made by referees nnder 
this chapter, shall be made by public auction to the highest 
bidder, upon notice published in the manner required for the 
sale of real property on execution. The notice shall state 
the terms of sale, and if the property or any part of it is to 
be sold, subject to a prior estate, charge, or lien, that shall be 
stated in the notice. 

Order for sale. Terms of credit. 

§ 288. The court shall, in the order for sale, direct the 
terms of credit which may be allowed for the purchase 
money of any portion of the premises of which it may direct 
a sale on credit, and for that portion of which the purchase 
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money is required, by the provisions hereinafter contained, 
to be invested for the benefit of unknown owners, infants, 
or parties oat of the State. 

Mortgages and secut'Uiea for deferred payments. 

§ 289. The referees may take separate mortgages and 
other securities for the whole, or convenient portions of the 
purchase money of such parts of the propeity as are directed 
by the court to be sold on credit, for the shares of any 
knowi) owner of full age, in the name of such owner ; and 
for the shares of an infant in the name of the guardian of 
such infant, and for other shares, in the name of the clerk of 
the county and his successors in office, (a) [Amendmentt 
passed May 15, 1854, 84 ; took effect July 1, 1854. 

Compensation to tenant for life or years vnth his consent, 

§ 290. The pei-son entitled to a tenancy for life, or years, 
whose estate shall have been sold, shall be entitled to receive 
such sum as may be deemed a reasonable satisfaction for 
such estate, and which the person so entitled may consent to 
accept instead thereof, by an instrument in writing filed with 
the clerk of the court. Upon the filing of such consent, the 
clerk shall enter the same in the minutes of the court. 

Compensation without tenanfs consent. 

§ 291. If such consent be not given, filed and entered, as 
provided in the last section, at or before a judgment or sale 
is rendered, the court shall ascertain and determine what 
proportion of the proceeds of the sale, after deducting ex- 
penses, will be a just and reasonable sum to be allowed on 

(a) The original section contained the same provisions as the text ; 
bat the language osed was obscure. 
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account of snch estate ; and shall order the same to be paid 
to such party, or deposited in court for him, as the case may 
require. 

Compensation where tenant unknown. 

§'202. If the persons entitled to sach estate for life or 
years be nnknown, the court shall provide for the protection 
of their rights, in the same manner, as far as may be, as if 
they were known and had appeared. 

Rights in remainder or reversion. 

§ 293. In all cases of sales, when it appears that any 
person has a vested or contingent future right or estate in 
any of the property sold, the court shall ascertain and settle 
the proportional value of such contingent, or vested right or 
estate, and shall direct such proportion of the proceeds of the 
sale to be invested, secured, or paid over, in such manner as 
to protect the rights and interests of the parties. 

Term* of sale to he made known. 

§ 204. In all cases of sales of property, t^e terms shall 
be made known at the time ; and if the premises consist of 
distinct farms or lots, they shall be sold separately. 

Referees^ etc., not to be interested in purchase. 

§ 296. Neither of the referees, nor any person for the 
benefit of either of them, shall be interested in any purchase ; 
nor shall a guardian of an infant party be interested in the 
purchase of any real property, being the subject of the ac- 
tion, except for the benefit of the infant. All sales contrary 
to the provisions of this section shall be void. 
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Report of sale, 

§ 296* Aft«r completing a sale of the property, or any 
part' thereof ordered to be sold, the referees shall report the 
same to the coart, with a description of the different parcels 
of land sold to each purchaser ; the name of the purchaser ; 
the price paid or secnred ; the t«rms and conditions of the 
sale; and the secnrities, if any, talten. The report shall be 
filed in the office of the clerk of the county where the prop- 
erty is situated. 

Confirmation of sale. Conveyances^ etc. 

§ 297. If the sale be confirmed by the court, an order 
shall be entered, directing the referees to execute conveyan- 
ces and take securities pursuant to such sale ; \vhich they are 
hereby authorized to do. Such order may also give direc- 
tions to them respecting the disposition of the proceeds of 
the sale. 

Purchases by parties. 

§ 298. When a party entitled to a share of the property, 
or an incnmbmncer entitled to have fiis lien paid out of the 
sale, becomes a purchaser, the referees may take his receipt 
for so much of the proceeds of the sale as belongs to him. 

Record and effect of conveyances. 

§ 299. The conveyances shall be recorded in the county 
where the premises are situated, and shall be a bar against 
ail persons interested in the property in. any way, who shall 
have been named as parties in the action ; and against all 
such parties and persons as were unknown, if the summons 
have been served by publication, and against all persons 
claiming from them, or either of them. 

153 



800 Partition. 303 

Investment for unknoitm and absent owners. 

§ 300. When tbere are proceeds of a sale belonging to 
an unknown owner, or to a person without the State, who 
has no legal representative within it, the same shall be in- 
vested in securities on interest, for the benefit of the persons 
entitled thereto. 

Securities and investments^ how taken and made. 

§ 301. When the security of the proceeds of sale is taken, 
or when an investment of any such proceeds is made, it shall 
be done, except as herein otherwise provided, in the name of 
the clerk of the county where the papers are filed, and his 
successors in office, who shall hold the same for the use and 
benefit of the parties interested, subject to the order of the 
court. 

Securities taken in names of parties^ wJien. 

§ 302. When security is taken by the referees on a sale, 
and the parties interested in such security, by an instrument 
in writing under their tiands delivered to the referees, agree 
upon the shares and proportions to which they are respect- 
ively entitled ; or when shares and proportions have been 
previously adjudged by the court, such securities shall be 
taken in the names of, and payable to, the parties respectively 
entitled thereto ; and shall be delivered to such parties apon 
their receipt therefor. Such agreement and receipt shall be 
returned and filed with the clerk. 

Clerk's duties as to securities and investment. 

§ 303. The clerk in whose name a secnrity is taken, or 
by whom an investment is made, and his successors in office, 
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shall receive the interest and principal as it becomes dae^and 
apply and invest the same as the court may direct; and shall 
file in his office all securities taken, and keep an account in a 
book provided and kept for that purpose, in the clerk's office, 
free for inspection by all persons, of investments and moneys 
received by him thereon, and the disposition thereof. 

Compenscttion in lieu of partition. 

§ 304, When it appears that partition cannot be made 
equal between the parties, according to their respective 
rights, without prejudice to the rights and interests of some 
of them, and a paitition be ordered, the court may adjudge 
compensation to be made by one party to another, on account 
of the inequality •, but such compensation shall not be re- 
quired to be made to others by owners unknown, nor by an 
infant, unless it shall appear that such infant has personal 
property sufficient for that purpose, and that his interest will 
be promoted thereby. And in all cases the court shall have 
power to make compensatory adjustment between the res- 
pective parties, according to the ordinary principles of equity, 
(a) [Amendment, approved April 2, 1866; 1865-6, 701. 



(a) Original section ; 

S 304. When it appears that partition cannot be made equal be- 
tween the parties, according to their respective rights, without pre- 
Jadice to the rights and interests of some of them, and a partition be 
ordered by judgment, the court may adjudge compensation to be 
made, by one party tu another, on account of the inequality of par- 
tition. But such compensation shall not be required to be made to 
others, by owners unknown, nor by infants, unless, in case of an in- 
fant, it appear that he has personal property sufficient for that pur- 
pose, and that his interest will be promoted thereby. 
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Shares of infants, 

§ 305, When the share of an infant is sold, the proceeds 
of the sale may be paid by the referee making the sale to his 
general guardian, or the special guardian appointed for him 
in the action, upon giving the security required by law, or 
directed by order of the court. 

Shares of persons insane or non compos mentis. 

§ 306. The guai'dian who may be entitled to the custody 
and management of the estate of an insane person, or other 
person adjudged incapable of conducting his own affairs, 
whose interest in real property shall have been sold, may re- 
ceive, in behalf of such person, his share of the proceeds of 
such real property, from the referees, on executing with suf- 
ficient sureties, an undertaking approved by a judge of the 
court, or by a county judge, that he will faithfully discharge 
the trust reposed in him, and will render a true and just ac- 
count to the person entitled, or to his legal representative. 

Ovardian may consent topartUion^ how. 

§ 307. The general guardian of an infant, and the guardian 
entitled to the custody and management of the est-ate of an 
insane person, or other person adjudged incapable of con- 
ducting his own affairs, who is interested in real estate held 
in joint tenancy, or in common, or in any other manner so as to 
authorize his being made a party to an action for the partition 
thereof, may consent to a partition without action, and agree 
upon the share to be set off to such infant, or other person 
entitled, and may execute a release in his behalf to the own- 
ers of the shares, of the part« to which they may be respect- 
ively entitled, upon an order of the court. 
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Costs of partition. 

§ 308 . Tb e costs of partition , including fees of referees and 
other disbursements, shall be paid by the parties respectively 
entitled to share in the lands divided, in proportion to their 
respective interests therein, and may be included and specified 
in the judgment. In that case they shall be a lien on the 
several shares, and the judgment may be enforced by execu- 
tion against such shares, and against other property held by 
the respective parties. When, however, a litigation arises 
between some of the parties only, the court may require the 
expense of such litigation to be paid by the parties thereto, 
or any of them. 

Single referee on consent of parties. 

§ 309. The court, with the consent of the parties, may 
appoint a single referee, instead of three referees, in the pro- 
ceedings under the provisions of this chapter ; and the single 
referee, when thus appointed, shall have all the powers and 
perform all the duties required of the three referees. 

[As to severance of possession, see ante, 213. 

As to appeals in cases of partition, see post, 688.1 



CHAPTER V. 

ACTIONS FOR THE USURPATION OF AN OFFICE OR FRANCHISE. 

Action by attorney general^ 

5 310. An action may be brought by the attorney gen- 
eral in the name of the people of this State, upon his own 
information, or upon the complaint of a private party, against 
any person who usurps, intrudes into, or unlawfully holds or 
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exercitteB any public office, civil or military, or any franchise 
within this State. And it shall be the daty of the attorney 
general to bring the action, whenever he has reason to be- 
lieve that any such office or franchise has been usurped, in- 
truded into, or unlawfully held or exercised by any person, 
or when he is directed to do so by the governor. 
C3 Cal. 167; 7 Cal. 432; 20 Cal. 50.] 

Complaint, Arrest. 

§ 311. Whenever such action is brought, the attorney 
general, in addition to the statement of the cause of action, 
may also set forth in the complaint the name of the persou 
rightly entitled to the office, with a statement of his right 
thereto ; and in such case, upon proof by affidavit that the 
defendant has received fees or emoluments belonging to the 
office, and by means of bis usurpation thereof, an order may 
be granted by a judge of the supreme court, or a district judge, 
for the arrest of such defendant, and holding him to bail ; 
and thereupon he may he arrested, and held to bail, in the 
same manner, and with the same effect, and subject to the 
same rights and liabilities, as in other civil actions where the 
defendant is subject to arrest. 

Judgmerd^ how rendered, 

§ 312. In every such case, judgment may be rendered 
upon the right of the defendant, and also upon the right of the 
party, so alleged to be entitled ; or only upon the right of the 
defendant, as justice shall require. 

[27 Cal. 470; 28 Cal. 382.] 
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JvdgmerU infitvor of person entitled^ effect of. 

§ 313. If the judgment be rendered upon the right of the 
pe]*8on so alleged to be entitled, and the same be in favor of 
each person, he shall be entitled, after taking the oath of office, 
and executing such official bond as may be required by law, 
to take upon himself the execution of the office. 

DamcLgesfor usurpation. 

§ 314. If judgment be rendered upon the right of the person 
80 alleged to be entitled, in favor of such person, he may re- 
cover, by action, the damages which he shall have sustained, 
by reason of the usurpation of the office by the defendant. 

Action against several claimants, 

§ 315. When several persons claim to be entitled to the 
same office or franchise, one action may be brought against 
all such persons, in order to try their respective rights to such 
office or franchise. 

Penalties for usurpation. 

§ 316. When a defendant, against whom such action has 
been brought, is adjudged guilty of usurping or intruding into, 
or unlawfully holding any office, franchise, or privilege, judg- 
ment shall be rendered that such defendant be excluded from 
the office, franchise, or privilege, and that he pay the costs of 
the action. The court may also, in its discretion, impose upon 
the defendant a fine not exceeding five thousand dollars ; 
which tine, when collected, shall be paid into the treasury of 
the State. 
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CHAPTER VI. 

OF ACTIONS AGAINST STEAMERS, VESSELS, AND BOATS. 

What daima are liens and preferred, 

§ 317.* All steamers, vessels, and boats, shall be liable : 

First. For services rendered on board at the reqnest of, 
or on contract with, their respective owners, masters, agents, 
or consignees. 

Second. For supplies furnished for their use, at the re- 
quest of their respective owners, masters, agents, or con- 
signees. 

Third. For materials furnished in their construction, re- 
pair, or equipment. 

Fourth. For their whar&ge and anchorage within this 
State. 

Fifth. For nonperformance or malperformance of any 
contract for the transportation of persons or property made 
by their respective owners, masters, agents, or consignees. 

Sixth. For injuries committed by them to persons or 
property. 

The said several causes of action shall constitute liens upon 
all steamers, vessels, and boats, and have priority in their 
order herein enumerated, and shall have preference over all 
other demands; provided^ such lien shall only continue in 
force for the period of one year from the time the cause of 
action accrued . («) [Amendment, approved April 28, 1860, 298. 

[2 Cal. 308; 5Cal.268; 6Cal. 470; 8Cal.418; 9Cal.7J0; 13 Cal. 
369; 18 Cal. 526; 29 Cal. 418.] 

* Applicable to Jastices' courts, see 533. 

(a) The original section had the second sabdivision of the text 
first and the first second. It did not contain the last sentence of the 
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Actions in rem. 

§ 318.* Actions for demands arising upon any of the 
grounds specified in the preceding section, may be brought 
directly against such steamers, vessels, or boats. 

Complaint. 

§ 319.* The complaint shall designate the steamer, vessel, 
or boat by name, and shall be verified by the oath of the 
plaintiff, or some one on his behalf. 

[7 C«L 405.3 

fSummonSy how served. 

§ 320.* The summons attached to a certified copy of the 
complaint, may be served on the master, mate, or any per- 
son having charge of the steamer, vessel, or boat, against 
which the action is brought 

Attachment of vessel^ etc. 

% 32L*' The plaintiff, at the time of issuing the summons, 
or at any time afterwards, may have the steamer, vessel, or 
boat, against which the action is brought, with its tackle, 
apparel, and furniture attached, as security for the satisfac- 
tion of any judgment that may be recovered therein. 

Utidertaking on attachment. 

§ 322.* The clerk of the court shall issue a writ of at- 
tachment, on the application of the plaintiff, upon receiving 

sixth subdivision of the text commencing ** The said several causes 
of action; " but In lieu thereof a proviso that the wages of mariners, 
boatmen, and employees should have preference over all other 
demands. 
* Applicable to Justices' courts, see 533. 
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a written undertaking on behalf of the plaintiff, executed by 
two or more sufficient sureties, to the effect, that if judgment 
be rendered in favor of the steamer, yessei, or boat, as the 
case may be, he will pay all costs and damages that may be 
awarded against him, and all damages which may be sus- 
tained by such steamer, vessel, or boat from the attachment, 
not exceeding the sum specified in the nndertakiug, which 
shall in no case be less than five hundred dollars when the 
attachment is issued against a steamer or vessel, or less than 
two hundred dollars when issued against a boat. The under- 
taking shall be accompanied by an affidavit of each of the 
sureties, that he is a resident and freeholder or householder 
of the county, and worth double the amount specified in the 
undertaking over and above all his just debts and liabilities. 
The clerk shall file the undertaking and affidavits. 

Requirements of writ of attachmeni. 

§ 323.» The writ shall be directed to the sheriff of the 
county within which the steamer, vessel, or boat' lies, and 
direct him to attach such steamer, vessel, or boat, with its 
tackle, apparel, and furniture, and keep the same in his cus- 
tody until discharged by due course of law ; unless the 
owner, master, agent, or consignee thereof, give him security 
by the undertaking of at least two sufficient sureties, in an 
amount sufficient to satisfy the demand in suit, which shall 
be specified in the writ, besides costs ; in which case, to take 
such undertaking. 

MxeciUion of writ. Keeping of property. 

§ 324.* The sheriff to whom the writ is directed and 
delivered shall execute the same without delay, and shall, 

* Applicable to Justices* courts, see 533. 
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unless the undertaking naentioned in the last section be given, 
attach and keep in his custody the steamer, vessel, or boat 
named therein, with its tackle, apparel, and funiiture, until 
discharged by due course of law ; but the sheriff shall not 
be authorized by any such writ to interfere with the dis- 
charge of any merchandise on board of such steamer, vessel, 
or boat, nor will [with] the removal of any trunks or other 
property of passengers, or of the captain, mate, seaman, stew- 
ard, cook, or other persons employed on board4 

Who may make defense. 

§ 326.* The owner, master, agent, or consignee of the 
steamer, vessel, or boat, against which the action is brought, 
may appear and answer, or plead to the action ; and may 
except to the sufficiency of the sureties on the undertaking 
filed on the behalf of the plaintiflf, and may require sureties 
to justify, as in actions against individuals upon bail on 
arrest. 

Mode of proceeding, 

§ 336.* All proceedings in actions under the provisions 
of this chapter shall be conducted in the same manner as in 
actions against individuals, except as otherwise herein pro- 
vided ; and in all proceedings subsequent to the complaint, 
the steamer, vessel, or boat may be designated as defendant. 

Motion to dUeharge attachment. 

§ 327.* After the appearance to the action, of the owner, 
master, agent, or consignee, the attachment may, on motion, 
be discharged, in the same manner, and on like terms and 

* Applicable to justices* courts, see 533. 
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conditions, ae attachments in other cases, subject to the pro- 
Tisions of section three hundred and twenty -nine. 

Sdtle on execution. Applicaiion of proceeds. 

§ 328.* If the attachment be not discharged, and a jadg- 
ment be recovered in the action in favor of the plaintiff, and 
an execation be issued thereon, the sheriff shall sell at public 
auction, after publication of notice of such sale for ten days, 
the steamer, vessel, or boat, with its tackle, apparel, and 
furniture, or such interest therein as may be necessary, and 
shall apply the proceeds of sale, as follows : 

First. When the action is brought for demands other 
than the wages of mariners, boatmen, and others employed 
in the service of the steamer, vessel, or boat sold, to the 
payment of the amount of such wages, as specified in the 
execution. 

Second. To the payment of the judgment and costs, in- 
cluding his fees; and, 

Third, He shall pay any balance remaining to the owner, 
master, agent, or consignee, who may have appeared in the 
action ; or if there be no appearance, then into court, subject 
to the claim of any party or parties legally entitled thereto. 

Claims o/marinerSy ete.^ in case of prior aUaehment. 

§ 829.* Any mariner, boatman, or other person employed 
in the service of the steamer, vessel, or boat attached, who 
may wish to assert his claim for wages against the same, the 
attachments being issued for other demands than such wages, 
shall file an affidavit of his claim setting forth the amount 
and the particular service rendered, with the clerk of the 
court; and thereafter no attachment shall be discharged 

* Applicable to Jiutices* courts, see N3. 
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npon filing an andertaking, unless the amount of such claim, 
or the amount determined as provided in the next section, be 
covered thereby in addition to the q|;ber requirements ; and 
any execution issued against such steamer, vessel, or boat, 
upon judgment recovered thereafter, shall direct the applica- 
tion of the proceeds of any sale : 

First. To the payment of the amount of such claims 
filed, or the amount determined, as provided in the next 
section which the clerk shall insert in the writ ; and, 

Second. To the payment of the judgment and costs, and 
sheriff's fees; and shall direct the payment of any balance 
to the owner, master, agent, or consignee who may have 
appeared in the action ; but if no appearance by them be 
made therein, it shall direct a deposit of the balance in court. 

Proof of claim of mariner y etc. 

§ 330.* If the claim of the manner, boatman, or other 
person, filed with the clerk of the court, as provided in the 
last section, be not contested within five days after notice of 
the filing thereof by the owner, master, agent, or consignee 
of the steamer, vessel, or boat against which the claim is 
filed, it shall be deemed admitted ; but if contested, the clerk 
shall indorse upon the affidavit thereof a statement that it is 
contested, and the grounds of the contest ; and shall immedi- 
ately thereafter order the matter to a single referee for his 
determination, or he may hear the proofs and determine the 
matter himself. The judgment of the clerk, or referee, may 
be received by the county judge either in term or vacation, 
immediately after the same is given, and the judgment of 
the county judge shall be final. On the review, the county 

* Applicable to justices* coarts, see 533. 
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judge may nse the minntes of the proofs taken hy the clerk, 
or referee, or may take the proofs anew. 

Notice ofsale^ what to contain, 

§ 331.* The notice of sale pablished by the sheriff shall 
contain a statement of the measurement and tonnage of the 
steamer, vessel, or boat, and a general description of her 
condition. 

AppeaU. 

% 332.* From orders and judgments under this chapter, 
an appeal may be taken by the owner, master, agent, or 
consignee, on the same terms and conditions as appeals in 
actions against indiyidnals. 

TITLE IX. 

OP APPEALS IN CIVIL ACTIONS. 

CHAPTER I. 

APPEALS IN GENERA.L. 

[On the subject of appeals in general, see also supplementary 
acts, post, 683.3 

Judgments and orders subject to retnew. 

§ 333. A judgment or order in a civil action, except when 
expressly made final by this act, may be reviewed as pre- 
scribed by this title, and not otherwise, (a) [AmendmefUf 
passed May 15, 1854, 84 j took ^ect July 1, 1854. 

C2 Cal. 374 ; 6 Cal. 190; 8 Cal. 297.] 

* Applicable to justices' courts, see 533. 

(a) The orlKinal section did not contain the words ** except when 
expressly made final by this act.'* 
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Ex parte orders^ vacctHon and modification of. 

§ 334. An order made out of coart, witbont notice to the 
adverse party, may be vacated or modified, witbout notice, 
by the judge who made it; or may be vacated or modified 
on notice, in the manner in which other motions are made. 

Parties on appeal. 

§ 335. Any party aggrieved may appeal in the cases 
prescnbed in this title. The party appealing shall be known 
as the appellant, and the adverse party as the respondent. 

[2 Cal. 57; 6 Cal. 666; 8 Cal. 306; 22 CaL 466, 463,635; 23 Cal. 636; 
24Cal.834; 30 Cal. 323.] 

Time within which to appeal, 

§ 336. An appeal may be taken : 

First. From a final judgment in an action or special 
proceeding commenced in the coart in which the same is 
rendered, within one year after the rendition of the judg- 
ment. 

Second. From the judgment rendered on an appeal from 
an inferior coui t, within ninety days after the rendition of 
such judgment. 

TViird. From an order granting or refusing a new trial ; 
from an order granting or dissolving an injunction; from an 
order refusing to grant or dissolve an injunction; from an order 
dissolving or refusing to dissolve an att^ichment; from any 
special order made after final judgment, and from an inter- 
locutory judgment in actions for partitjons of real property, 
within sixty days after the order or interlocutory judgment 
is made and entered in the minutes of the conrt.(a) [Amend- 
ment^ approved April 2, 1866 ; 1865-6, 701. 

(a) The original section in the third subdlvUlon provided only for 

167 



336 Appeals. 338 

Cl Cal. 134, 459; 3 Cal. 876; 4 Cal. 308; 5 Cal. 155; 6 Cal. 83, 230, 439; 
7 Cal. 117, 396 ; 8 Cal. 52, 522 ; 10 Cal. 503 ; 12 Cal. 281, 412 ; 17 Cal. 2S0 ; 
21 Cal. 151, 165, 419; 22 Cal. 650; 23 Cal. 540; 25 Cal. 164; 26 Cal. 447 ; 

28 Cal. 416; 30 Cal. 11, 280; 31 Cal. 207; 32 Cal. 7:^ 159 ] 

NoUce of appeal, Service. 

§ 337. The appeal shall be made by liJiug with the clerk 
of the court, with whom the jadgment or order appealed 
from is entered, a notice stating the appeal from the same, 
or some specific part thereof, and serving a copy of the notice 
upon the adverse party or his attorney. 
[9 Cal. 641; 10 Cal. 31, 481, 490; 19 Cal. 81; 24 Cal. 94; 26 Cal. 262; 

29 Cal. 460; 30 Cal. 527; 31 Cal. 107, 159.] 

Statement on appeal. Time. Amendments. SetAement, 

§ 338. When the party who has the right to appeal 
wishes a statement of the case to be annexed to the record 
of the judgment or order, he shall, within twenty days after 

an order made at a special term within sixty days, and bad a clause 
that the section was not to extend to appeals to the district courts 
ttom orders or judgments of the probate courts. 

It was amended. May 15, 1854, 84, by specifying in the third sub- 
divlsion orders granting or refusing new trials, orders refusing to 
change the place of trial, orders granting or dissolving injunctions, 
and special orders after final judgment. 

It was again amended, March 28, 1859, 139, so as to read in the 
third subdivision like the following amendment of 1663, except that 
it contained the provision of 1854 for appeals from orders refusing to 
change the place of trial. 

It waa again amended, April 27, 1863, 756, so as to read in the third 
subdivision as follows : * 

Third. From an order granting or refusing a new trial, from an 
order granting or dissolving an injunction, and from an order refhs- 
mg to grant or dissolve an injunction, and fTom any special order 
made after final Judgment, within sixty days after the order is made 
and entered In the minutes of the court 

168 



338 Appeah. 339 

the entry of snch judgment or order, prepare sach Btatement, 
which Bball Btate epeoifically the particular errors or grounds 
upon which he intends to rely on the appeal, and shall con- 
tain so much of the evidence as may be necessary to explain 
the particular errors or grounds specified, and no more, and 
shall serve a copy thereof upon the adverse party. The res- 
pondent may, within live days thereafter, prepare amend- 
ments to the statement, and serve a copy on the appellant. 
The statement and amendments which may be served shall 
be presented to the judge who tried or heard the case, upon 
notice of two days to the respondent, and a true statement 
shall thereupon be settled by such judge. If no amendments 
are served, the statement may be presented to the judge for 
settlement without any notice to the respondent. («) [Amend- 
mentt approved April "27 ^ 1863, 643; took ^ect July 1, 
1863. 

C Sufficiency of statement, 1 Cal. 42, 181, 374, 387; 2 Cal. 54; 3 Cal. 
290,426; 6 Cal. 149; 8 Cal. 617; 9 Cal. 259,286; 10 Cal. 92; 12 Cal. 
212; 14 Cal. 38; 22 Cal. 38, 265, 362, 650 ; 23 Cal. 540; 24 Cal. 457; 26 
Cal. 816; 27 Cal. 107, 408, 470, 685; 81 Cal. 657. 

Assignment of errors, 10 Cal. 187; 15 CaL 354, 359; 24 Cal. 367; 25 
Cal. 69, 478. 

Time to make statement, 2 Cal. 95; 23 Cal. 447; 27 Cal. 107, 408; 29 
CaL 192; 32 Cal. 304.] 

Waiver of right to statement. Correction of statement. 

§ 839. If the party shall omit to make a statement with- 
in the time above limited, he shall be deemed to have waived 
his right thereto ; and when a statement is made, and the 

(a) The original section required, if tlie amendments were admit 
ted, that the statement should be corrected accordingly, but did not 
provide for cases where no amendments were sci-ved, nor for presen- 
tation to the Judge in any event, as in the text. 
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parties shall omit within the several times above limited, the 
one party to propose amendments, the other to notify an ap- 
pearance before the judge, they shall respectively be deemed 
the former to have agreed to the statement as prepared, and 
the latter to have agreed to the amendments as proposed, bat 
the judge who heard the cause shall, notwithstanding such 
omission or implied agreement, have power to correct any 
misstatement of facts or of his rulings which such statement 
may contain.(a) [Amendment ^ approved April 27, 1863, 
643 ; took ^ect July 1, 1863. 
[8 CiU. 322 ; 9 Cal. 207 ; 28 Cal. 238, 261.] 

Time may he enlarged. 

§ 340. The several periods of time above limited may be 
enlarged,* upon good cause shown by the judge before whom 
the cause was tried. 

Certificate of settlement. Filing, 

§ 341. The statement, when settled by the judge, shall be 
signed by him, with his certificate that the same has been al- 
lowed and is correct ; when the statement is agreed upon by 
the parties, they or their attorneys shall sign the same with 
their certificate that it has been agreed upon by them, and is 
correct. In either case, when settled or agreed upon, it 
shall be filed with the clerk. 

r4 Cal. 2S4; 9 Cal. 172, 3.51, 565; 10 Cal. 300; 14 Cal. 194; 15 Cal. 
161.] * 

(a) The original section did not contain the last clause of the text, 
commencing with " but the judge." 

It was amended May 7, 1865, 303, by adding to the original section 
the words " and no settlement of the statement or certificate thereto 
by the judge shall be required.'' 
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Statement to be included in transcript on appeal. 

§ 342. A copy of the statement eball be annexed to a copy 
of 80 much of the judgment roll as shall be included in the 
transcnpt on appeal, if the appeal be from a judgment ; if the 
appeal be from an order, to a copy of such order, (a) {Amend- 
ment, approved March 28, 1864 ; 186:3-4, 246. 

Affidavits in place of statement. 

§ 343. The provigions of the last five preceding sections 
shall not apply to appeals taken from an order made upon 
affidavit filed, but such affidavits shall l^e annexed to the order 
in place of the .statement mentioned in those sections.(6) 
[Amendment, passed May 15, 1854, 84; took ^ect July 1, 
1854. 
CIO Cal. 371; 17 Cal. 513; 22 Cal. 362; 28 Cal. Ifi2.] 

Intermediate orders may be reviewed. 

§ 344. Upon an appeal from a judgment, the court may 
reviev7 any intermediate order involving the merits, and nec- 
essarily affecting the judgment. 

C24 Cal. 447; 27 Cal. 685; 28 Cal. 75,109,285; 30 Cal. 280; 32 Cal. 
131.] 

Power of court on appeal. Modification of judgment. 
Bestitution. Damages. 

§ 345. Upon an appeal from a judgment or order, the ap- 
pellate court may reverse, affirm, or modify the judgment or 



(a) The original section required the clerk, If the appeal were from 
a final Judgment, to annex the statement to the Judgment roll ; and 
if ITora an order to the order or copy thereof. 

(b) The original section had the words " at a special term" hefore 
the words '' upon affidavit filed.*' 
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order appealed from, in the respect mentioned iu the notice of 

appeal, and as to any or all of the parties; and may set aside 
or confirm, or modify any or all of the proceedings subsequent 
to or dependent apon such judgment or order, and may, if 
necessary or proper, order a new trial. When the judgment 
or order is reversed or modified, the appellate court may make 
complete restitution of all property and rights lost by the er- 
roneous judgment or order, and when it appears to the appel- 
late court that the appeal was made for delay, it may add to 
the costs such damages as may be just. 

[1 Cal. 369, 478; 2 Cal. 81, 86, 145, 158; 4 Cal. 122; 14 Cal.668; 21 
Cal. 548 ; 22 Cal. 621 ; 24 fCal. 63U; 25 Cal. 122 ; 26 CaL 149; 29 Cal. 160 : 
SO Cal. 458; 31 Cal. 487.] 

Transcript on appeal. Dismissal of appeal. 

§ 346. On an appeal from a final judgment, the appellant 
shall furnish the conrt with a transcript of the notice of ap- 
peal, the pleadings, or amended pleadings, as the case may 
be, which form the issues tried in the case, the judgment, and 
such other parts of the judgment roll, and no more, as are 
necessary to present or explain the points relied on, and the 
statement, if there be one, certified by the attorneys of the par- 
ties to the appeal, or by the clerk, to be correct. On appeal 
from a judgment rendered on an appeal, or from an order, the 
appellant shall furnish the court with a copy of the notice of 
appeal, the judgment or order appealed from, and a copy of 
the papers used on the hearing in the court below, such copies 
to be certified in like manner to be correct. If any written 
opinion be placed on file in rendering the judgment or making 
the order iu the court below, a copy shall be furnished. If 
the appellant fail to furnish the requisite papers, the appeal 
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may be dismissed, (a) [AmendmeTitf approved March 28, 1 864 ; 
1863-4, 246. 

C2 Cal. 149, ISO ; 8 Cal. 130, 340 ; 11 Cal. 214 ; 14 Cal. 152 ; 15 Cal. 324 ; 23 
Cal. 630 ; 24 Cal. 82 ; 25 Cal. 584, 598 ; 27 Cal. 649 ; 28 Cal. 58, 555, 649 ; 
31 Cal. 458. 657.] 



CHAPTER II. 

APPEALS TO THE SUPREME COURT FROM THE DISTRICT 

COURTS. 

Appealable judgments and orders, 

§ 347' An appeal may be taken to t)ie supreme court from 
the district courts in the following cases : 

First. From a final judgment entered in an action or spec- 
ial proceeding commenced in those conrts or brought into 
those courts from other courts. 

Second. From an order granting or refusing a new trial ; 
from an order granting or dissolving an injunction ; from an 
order refusing to grant or dissolve an injunction ; fi'om an order 
dissolving or refusing to dissolve an attachment ; from any 
special order made after final judgment, and from such inter- 
locutory judgment in actions for partition as determines the 
rights and interests of the respective parties, and directs par- 
tition to be made.(*) [Amendment j approved April 2, 1866 ; 
186^-6,701. 

[2 CaI- 483; 3 Cal. 50; 7 Cal. 130, 253, 514; 9 Cal. 18; 17 Cal. 517; 
19 Cal. 124; 23 Cal. 321; 24 Cal. 334; 31 Cal. 365.] 

(a) The original section required the appellant to furnish the court 
with a copy of the notice of appeal, the Jadgment roll and the state- 
ment annexed, certified hj the clerk to be a correct copy. 

It was amended May 15, 1854, 84, so as to require the statement to be 
annexed *' if there be one. ** This amendment, as well as the original 
section, referred to *' An order made at a special term." 

(b) The original section provided for appeals also fW»m the superior 
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Undertaking on appeal, 

§ 348. To render an appeal effectual for any pnrpoee, in 
any case, a written undertaking shall be executed on the part 
of the appellant, by at least two sureties, to tbe effect that the 
appellant will pay all damages and costs which may be 
awarded against him on the appeal, not exceeding three 
hundred dollars; or thatsnm shall be deposited with the clerk, 
with whom the judgment or order was entered, to abide the 
event of theappenl. Such undertaking shall be filed, or sach 
deposit made with the clerk within five days after the notice 
of appeal is filed. 

[h Cal. S89; 6 Cal. 87, 175; 9 Cal. 33, 248, 278; 10 Cal. 185; 15 Cal. 874, 
383, S84; 19 Cal. 82; 23 Cal. 136, 526; 24 Cal. 609; 29 Cal. 138.] 

The State and all coanties, cities and towns In the State are exempt 
from giving any undertaking on appeal ; post, 670, 683, 69S.J 

court of San Francisco, now abolished, and gave the subdivisions as 
follows : 

1st. From the judgment rendered in an action or special proceed- 
ing, commenced in those courts, or brought into those courts fl*om 
another court. 

2d. From an order made, at a special term granting or refhsing a 
new trial, or which affects a substantial right in an action or special 
proceeding. 

It was amended. May 15, 1854, 84, so as to read like the amendment 
of 1863, referred to below, except that it included the provision as to 
the superior court, and in the second subdivision a provision for ap- 
peals trova. orders refusing to change the place of trial. 

It was again amended, April 27, 1863, 756, so as to read like the text 
except in the second subdivision, which was as follows : 

Second. From an order granting ur refusing a new trial, firom aa 
order granting or dissolving an Injunction, and from an order refusing 
to grant or dissolve an injunction, and A'om any special order made 
after final judgment. 
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Undertaking to stay executwn, 

§ 349. If the appeal be from a judgment or order direct- 
ing the payment of money, it Bhall not stay the ezecation of 
the jndgmeut or order, unless a wiitten undertaking be exe- 
cuted on the part of the appellant, by two or more sureties, 
stating their places of residence and occupation, to the effect 
that they are bound in double the amount named in the judg- 
ment or order, that if the judgment or order appealed from, 
or any part thereof, be affirmed, the appellant shall pay the 
amount directed to be paid by the judgment or order, or the 
part of such amount as to which the judgment or order shall 
be affirmed, if affirmed only in part, and all damages and 
costs which shall be awarded against the appellant upon the 
appeal. When the judgment or order appealed from is made 
payable in a specified kind of money or currency, the under- 
taking required by this section shall be drawn and made 
payable in the same kind of money or currency specified in 
such judgment («) \^Amendmenty approved April 27, 1863, 
687 ; took ^ectfrom passage. 
ClOCal. 385; 13 Cal. 502.] 

Where judgment directs delivery of property^ etc. 

§ 350. If the judgment or order appealed from, direct the 
assignment or delivery of documents, or personal property, 
the execution of the judgment or order shall not be stayed 
by appeal, unless the things required to be assigned or de- 
livered, be placed in the custody of such officer or receiver 
as the court may appoint ; or unless an undertaking be en- 
tered into, on the part of the appellant, with at least two . 
sureties, and in such amount as the court or the judge there- 

(a) The original section did not contain the last sentence of the 
text. 
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of, or county jadKe, may direct, to the effect that the appel- 
lant will obey the order of the appellate court upon the 
appeal. 

Where judgment directs conveyance. 

§ 351. If the judgment or order appealed from direct the 
execution of a conveyance or other inetrament, the execution 
of the judgment or order shall not be stayed by the appeal, 
until the instrument is executed and deposited with the clerk, 
with whom the judgment or order is entered, to abide the 
judgment of the appellate court. 

• 

Where judgment for sale or possession of real property, 

§ 352. If the judgment or order appealed from direct the 
sale, or delivery of possession of real property, the execution 
of the same shall not be stayed, unless a written undertaking 
be executed on the part of the appellant, with two or more 
sureties, to the effect that during the possession of such 
property by the appellant, he will not commit, or suffer to be 
committed, any waste thereon, and that if the judgment be 
affirmed, he will pay the value of the use and occupation of 
the property, from the time of the appeal until the delivery 
of possession thereof, pursuant to the judgment or order, not 
exceeding a sum to be fixed by the judge of the court by 
which the judgment was rendered or order made, and which 
shall be specitied in the undertaking. When the judgment 
is for the sale of mortgaged premises, and the payment of a 
deficiency arising upon the sale, the undertaking shall also 
provide for the payment of such deficiency. 

[21 Cal. 233; 26 Cal. 337; 29 Cal. 11.] 
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Stay of proceedings^ AttachmerU cases. 

§ 353. Whenever an appeal is perfected as provided in 
the preceding sections in this chapter, it shall stay all farther 
proceedings in the court heiow upon the judgment or order 
appealed from, or upon the matters embraced therein ; and 
on appeal, and filing an appeal bond on appeal from an order 
discharging an attachment, said attachment shall not be dis- 
solved, but shall remain in full force until the cause be dis- 
posed of on appeal, but the court below may proceed upon 
any other matter embraced in the action and not affected by 
the order appealed from. And the court below may, in its 
discretion, dispense with or limit the security required by 
said sections, when the appellant is an executor, adminis- 
trator, trustee, or other person acting in another's right; 
provided J th&taxi appeal shall not continue in force an attach- 
ment, unless an undertaking be executed and filed on the 
part of the appellant, by at least two sureties, in double the 
amount of the debt claimed by him, that the appellant will 
pay all costs and damages which the respondent may sustain 
by reason of the attachment, in case the order of the court 
below be sustained ; and unless, also, notice of the appeal be 
given within five days after service of the notice of the en- 
try of the order appealed from, and such appeal be perfected, 
and the uudertaking in this section mentioned be filed within 
five days thereafter, (o) ,[Amendmenti approved April 2^ 
1866; 1865-6,701. 
C3l Cal. 395.] 

' (a) Original section : 

§ 35S. Whenever an appeal is perfected, as provided in the pre- 
ceding sections in this chapter, it shall stay all fbrther proceedings 
la the court below, upon the judgment or order appealed from, or 
upon the matter embraced therein; but the court below may pro- 
ceed upon any other matter included in the action, and not afTectcd 
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One or severed undertaMnffs. 

§ 354. The undertaking prescribed by sections three hun- 
dred and forty-eight, three hundred and forty-nine, three 
hundred aud fifty, and three Hundred and fifty two, may be 
in one instrument, or seveitU, at the option of the appellant. 

Jw^ficaUon of sureties, Dtposit. 

§ 356. An undertaking on appeal shall be of no effect 
unless it be accompanied by the affidavit of the sureties that 
they are each worth the amount specified therein over and 
above all their just debtis and liabilities exclusive of property 
exempt from execution, except where the judgment exceeds 
three thousand dollars and the undertaking is executed by 
more than two sureties; they may state in their affidavit 
that they are severally worth amounts less than that expres- 
sed in the undertaking, if the whole amount be equivalent 
to that of two sufficient sureties. The adverse party, how- 
ever, may except to the sufficiency of the sureties to the un- 
dertaking or undertakings mentioned in sections three hun- 
dred and forty-nine, three hundred and fifty, three hundred 
and fifty-one, and three hundred and fifty -two, at any time 
within thirty days after the filing of such undertaking ; and 
unless they or other sureties, within twenty days after the 
appellant or appellants shall have been served with notice of 
such exception, justify before a judge of the court below, a 
county judge, or county clerk, upon five days notice to the 
appellant, execution of the judgment or decree appealed from 
shall be no longer stayed ; and in all cases where an under- 

■^■^ ■ ■■ ■■ ■. — —■- -— I ■ ■ I , ■ I , ...m. ■ I. —I » ■ I ^^— ^ 

by tho judgment or order appealed fVom. And the court below may, 
in its discretion, dispense vriih, or limit the security required by said 
sections, when the appellant is an executor, administrator, trustee, 
or other person acting in another's right. 
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taking is required on appeal by the provisions of this act a 
deposit in the court below of the amount of the judgment 
appealed from, and three hundred dollars in addition, shall 
be equivalent to filing the undertaking, and in all cases the 
undertaking or deposit may be waived by the written con- 
sent of the respondent. (a) [Amendment ^ approved April 2, 
1866; 1865-6,701. 

[10 Cal. 188, 480; iSCal, 361; 17 Cal. 121; 18 Cal, 121, 668; 21 Cal. 
512; 32Gal. 49.J 

Stay in otfie^' c(tse8. Sale of perishable propertt/. 

§ 356. In cases not provided for in sections three hundred 
and forty-nine, three hundred and fifty, three hundred and 
fifty-one, and three hundred and tifty-two, the perfecting of 
an appeal, by giving the undertaking, and the justification 
of the sureties thereon, if required, or making the deposit 
mentioned in section three hundred and forty-eight, shall 
stay proceedings in the court below upon the judgment or 
order appealed from ; except that where it directs the sale 
of perishable property, the court below may order the prop- 
erty to be sold, and the proceeds thereof to be deposited, to 
abide the judgment of the appellate court. 
C19 Cal. 1190 

(a) The original section required the affidavit to state that the 
sureties were each worth *' double*' the amount ppeclfled. It did 
not provide for undertakings by more than two sureties when Judg- 
ment exceeded #3,(100. It did not provide for deposits. 

It was amended, May 1ft, 1894, 84, so as to read like the text, except 
in the first two clauses of the second sentence, which read as 
follows : 

" The adverse party may, however, except to the sufficiency of the 
sureties within five days after the filing of the undertaking, and un- 
less they, or other sureties, justify before a judge of the court below, 
or a county judge, or the county clerk, within five days thereafter. 
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Hearing of appeals. Points and authorities. 

§ 357. Appeals in the sapreme court may be brought to a 
hearing by either party, upon a notice of three days to the 
opposite party. Before the argument, each party shall fur- 
nish to the other, aud each of the justices, a copy of his 
points and authorities; or either party may file one copy 
thereof with the clerk, who shall cause the requisite copies 
to be made.(o) [Amendment , passed May 15, 1854, 84 ; took 
effect July 1, 1854. 

C24 Cal. L56, 349.] 

RemifMtur, Entry of jiidgment in court below. 

§ 368. When judgment is rendered upon the appeal, it 
shall be certified by the clerk of the supreme court to the 
clerk with whom the judgment roll is filed, or the order ap- 
pealed from is entered. In cases of appeal from the judg- 
ment, the clerk with whom the roU is filed shall attach the 
certificate to the judgment roll, and enter a minute of the 
judgment of the supreme court on the docket against the 
original entry. In cases of appeal from an order, the clerk 
shall enter at length in the records of the court the certificate 
received, and minute against the entry of the order appealed 
from a reference to the certificate, with a brief statement 
that such order has been affirmed, reversed, or modified, as 
the case may be, by the supreme court, on appeal. 

[1 Cal. 193, 231 ; 3 Cal. 212; 7 Cal. 443, 588; 9 Cal. 15; 12 Cal. 467; 
22 Cal. 24; 24 Cal. Si; 32 Cal. 131, 231, 414.] 

upon notice to the adverse party, to the amounts stated in their affl> 
davits, the appeal shall be regarded as if no such undertaking bad 
been given." 

(a) The original section provided that appeals ftom final judg- 
ments and from judgments rendered on appeal, and firom orders 
granting or refusing a new trial, should be heard at a general term ; 
appeals in all otlier cases at a special term. 

180 



359 Appeals. 359 



CHAPTER III. 

APPEALS TO THE SUPREME COURT FROM THE COUNTY 

COURT.(O) 

What jtfdgmenta and orders are appealable. 

§ 359. An appeal may be taken to the supreme court 
from a final judgment of the county court: 

First. In an action of forcible entiy and detainer; in 
an action to prevent or abate a nuisance ; in a proceeding in 
insolvency ; in au action wherein the legality of any tax , 
impost, assessment, toll, or municipal fine is in question; and 
in any special case virithin the appellate jurisdiction of the 
supreme court over which the legislature may require said 
county court to exercise jurisdiction. 

Second. From an order granting or refusing a new 
trial; from an order granting or dissolving, or an order re- 
fusing to grant or dissolve an injunction; and from any 
special order made after final judgment in the cases in this 
section before enumerated. (6) \Ame7tdment^ approved April 
2,1866; 1865-6,843. 

[3 Cal. 889; 4 Cal. 342; 24 Cal. 449; 28 Cal. 115; 31 Cal. 82, 261.] 

(a) This chapter and title was amended by act of May 15, 1854, 84. 
The original chapter provided for appeals to the district courts 
fi'oni the county courts. Sections 359 and 362 were amended May 18, 
1853, 276. The supreme court, in 1853, in Coalfield vs. Hudson^ (3 Cal. 
889) and afterwards in Reed vs. McCormick^ (4 Cal. 342) decided that 
district courts had no appellate Jurisdiction, and that the provisions 
of the statute relating to such appeals were unconstitutional and void . 

(ft) Original section of May 15, 1854, 84 : 

$ 359. An appeal may be taken to the supreme court from a judg- 
ment of the county court, In all cases where the amount in dispute 
exceeds two hundred dollars, or where the legality of any lax, toll 
or Impost or municipal fine is in question. 
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Uhderiakinff. 

§ 360. Security Bball be given upon such appeals in the 
same manner, to the same extent, and with the same eifect, 
as in appeals to the supreme court from the district court 
from judgments or orders of a similar character, and like 
justification on the part of the sureties may be required. («) 
[Amendment^ approved April 2, 1866 ; 1865-6, 843. 

Hearing, 

§ 361. Appeals from the county court shall be brought to 
a hearing in the same manner and upon like notice asapi^als 
from the district court. [Amendment, passed May 15, 1854, 
84 ; U)ok effect Jvly 1, 1854. 

Transcript. 

§ 362. The appellant shall furnish the papers for the su- 
preme court in the same manner as upon appeals from the 
district court. {AmendTnent, passed May 15, 1854,84: took 
effect July I, X^ibA. 



(a) Original section of May 15, 1854, 84 : 

S 360. Security shall be given apun such appeai, in tlie same man- 
ner, and to the same extent, as upon an appeal to tlie supreme court 
from the district court, and like justification on the part of the 
sureties may be required. 
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CHAPTER IV. 

APPEALS TO THE DISTRICT COURTS FROM THE PROBATK 

COURTS. 

[The supreme court in Reed vs. Mc Cormick, (4 Cal. 342) referred to 
In note to last chapter, deckled that the district courts have no appel- 
late jurisdiction and that the statute providing for such appeals is 
void. There has as yet, however, been no express repeal of chapter 
Iv. It has been virtually superseded by provisions for appeals from 
the probate courts to the supreme court, to be found in sections 297, 
2»8, 299. 300, 301 and 302 of the Probate Act ; Hitteirs Gen. Laws, 
6095-6000.] 

What judffmentff and orders are appealable. 

§ 363. An appeal may be taken from a probate court 
to the district court of the district in which the probate court 
is held, in the following cases : 

First. From an order or decree admitting a will to probate, 
or refusing the same. 

Second, From an order setting apart property, or making 
an allowance for the widow or children. 

Third. From an order granting letters testamentary or of 
administration, or appointing a guardian of an infant, or of 
an insane person, or of a person incompetent to manage his 
property, or refusing to grant such letters, or to make such 
appointment, or making such letters or appointment. 

Fourth. From an order directing the sale or conveyance 
of real property. 

Fifth, From an order or decree by which a debt, claim, 
legacy, or distributive share is allowed, or payment thereof 
directed ; or by which such allowance or direction is refused. 

Sixth. From an order made on the settlement of an exe- 
cutor, administrator, or guardian. 
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7\m€ within which to appeal, 

§ 364. The appeal Bhall be taken withiu thirty days after 
the order or decree appealed from is entered with the clerk. 

Hearing. Dismissal of appeals. 

§ 365. Appeals from the probate conrt shall be brought to 
a hearing at the earliest period practicable. For a failure to 
prosecute an appeal, or annecessary delay in bringing it to a 
hearing, the district conrt may order the appeal to be dis- 
missed. (a) [Amendment^ passed May 15, 1854, 84; took 
^ect July 1, 1854. 



CHAPTER V. 

APPEALS TO THE COUNTY COURTS FROM JUSTICES' AND 

RECORDERS' COURTS. 

Appeals in county court. 

§ 366. JadgmentB, in all civil cases, rendered by justices' , 
recorders', and mayors' courts, may be renewed [reviewed] 
by the county court. When the appeal is taken on questions 
of law, alone, it shall be heard on a statement of the case 
prepared as prescribed in title sixteen of this act. When the 
appeal is taken on questions of fact, or on questions of both 
law and fact, the action shall be tried anew in the county 
com-t, and either party may, on such trial, demand a jury. (6) 
[Amendment^ passed May 15, 1854, 84 ; took ^ect July 1, 
1854. 

(a) The original section provided that appeals from the probate 
courts should be heard at special terms of the district courts. It did 
not mention dismissals of appeals. 

(6) The original section consisted of the flrst sentence of the text 
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Powers of couniy court on appeal. 

§ 367. Upon an appeal heard upon a statement of the 
case the county court may review all orders aifectiug the 
judgment appealed from, and may set aside or confirm, or 
modify any or all of the proceedings subsequent to, or de- 
pendent upon said judgment, and may, if necessary or pcoper, 
order a new trial. When the action is tried anew on appeal, 
the trial shall be conducted, in all respects, as trials in the 
district court. The provisions of this act, as to changing the 
place of trial, and all the provisions as to trials in the district 
court, shall be applicable to trials on appeal in the county 
court. For a failure to prosecute an appeal, or unnecessary 
delay in bringing it to a hearing, the county court, after 
notice, may order the appeal to be dismissed. Judgments 
rendered in the county court on appeal shall have the same 
force and effect, and be enforced in the same manner, as 
judgments in actions commenced in the district court. (a) 
[Ameridmeniy passed May 15, 1854, 84 ; took effect July 1, 
1854. 

[2 Cal. 248; 8 Cal. 517; 9 Cal. 207; 10 CaL 343; 17 CaL 69.] 

and a reference— for the manner of appealiiiR, papers to be furnished 
and security to be given— to Titles XVI and XVII. 

It was amended, May 18, 1853, 276, so as to consist of language sub- 
stantially amounting to that of the first sentence of the text 

(a) Original section : 

§ 367. Upon an appeal the court may review all orders affecting 
the Judgment, may reverse, affirm, or modify the judgment appealed 
from ; and may set aside, or confirm, or modify any or all of the pro- 
ceedings subsequent to, and dependent upon, such judgment, and 
may, if necessary or proper, order a new trial. 
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TITLE X. 

MISCELLANEOUS PROCEEDINGS. 

CHAPTER I. 

PROCEEDINGS AGAINST JOINT DEBTORS. 

JoifU debtor not originaUy served. 

§ 368.* When a judgment is recovered agaiuet one or 
more of several persons, jointly indebted upon an obligation, 
by proceeding, as provided in section thirty -two, those who 
were not originally served with the summons, and did not 
^ippear to the action, may be summoned to show cause why 
they should not be bound by the judgment, in the same 
manner as though they had been originally sei-ved with the 
summons. 

Sfummons. 

§ 369.* The summons, as provided in the last section, 
shall describe the judgment, and require the person sum- 
moned to show cause why he should not be bound by it, and 
shall be served in the same manner, and returnable within 
the same time, as the original summons. It shall not be 
necessary to file a new complaint. 

Affidavit. 

§ 370.* The summons should be accompanied by an affi- 
davit of the plaintiff, his agent, representative, or attorney, 
that the judgment or some part thereof remains unsatisfied ; 
and shall specify the amount due thereon. 

* Applicable to justices' courts, see 635. 
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Answer, 

§ 371.* Upon such snmnions the defendant may answer 
within the time specified therein, denying the judgment, or 
setting up any defense which may have arisen subsequently; 
or he may deny his liability oi> the obligation upon which 
the judgment was recovered, except a discharge from such 
liability by the statute of limitation [limitations]. 

What to constitute the pleadings. 

§ 372.* If the defendant in his answer deny the judg- 
ment, or set up any defense, which may have arisen subse- 
queutly, the summons, with the affidavit annexed, and the 
answer, shall constitute the written allegations in the case ; 
if he deny his liability on the obligation upon which the 
judgment was recovered, a copy of the original complaint 
and judgment, the summons, with the affidavit annexed, 
and the answer, shall constitute such written allegations. 

Issues and their trial. JudgmerU. 

§ 373.* The issues formed may be tried as in other cases ; 
but when the defendant denies, in his answer, any liability 
on the obligation upon which the judgment was rendered, if 
a verdict be found against him, it shall be for the amount 
remaining unsatisfied on such original judgment, with inter- 
est thereon. 

* Applicable to Justices* courts, see 635. 
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CHAPTER II. 

CONFESSION OF JUDGMENT WITHOUT ACTION. 

What judgment by confession may be entered. 

§ 374. A judgment by confession may be entered without 
action, either for money due, or to become due, or to secure 
any person against contingent liability on behalf of the de- 
fendant, or both, in the manner prescribed by this chapter. 

C12Cal. 128; 27 Cal. 228.] 

Affidavit. 

§ 376. A statement in writing shall be made, signed by 
the defendant, and verified by bis oath, to the following 
eifect : 

First It shall authorize the entry of judgment for a spec- 
ified sum. 

Second. If it be for money due, or to become due, it shall 
state concisely the facts out of which it arose, and shall shoiv 
that the sum confessed therefor is justly due, or to become 
due. 

Third. If it be for the purpose of securing the plaintiff 
against a contingent liability, it shall state concisely the facta 
constituting the liability, and shall show that the sum con- 
fessed therefor does not exceed the same. 
[6 Cal. 419; 18 Cal. 576; 20 Cal. 681.] 

Entry of judgment. Judgm^fnt roll. 

§ 376. The statement shall be filed with the clerk of the 
county in which the judgment is to be entered, who shall in- 
dorse upon it, and enter in the judgment book a judgment of 
such court, for the amount confessed, with ten dollars costs. 

188 



377 Agreed Cases. 379 

The statement and affidavit, with the judgment indorsed, shall 
thereupon become the judgment roll. 



CHAPTER III. 

SUBMITTING A CONTROVERSY WITHOUT ACTION. 

Agreed case. Affidavit. 

§ 377. Parties to a question in difference, which might be 
the subject of a civil action, may, without action, agree upon 
a case containing the facts upon which the controversy de 
pends, and present a submission of the same to any court 
which should have jurisdiction, if an action had been brought. 
But it must appear, by affidavit, that the controversy is real , 
and the proceedings in good faith, to determine the rights of 
the parties. The court shall thereupon hear and determine 
the case, and render judgment thereon, as if an action were 
depending. 

C20 Cal. 679.] 

Entry ofjitdgment. Judgment roll. 

§ 378. Judgment shall be entered in the judgment book, 
as in other cases, but without costs, for any proceeding prior 
to the trial. The case, the submission, and a copy of the judg- 
ment shall constitute the judgment roll. 

Enforcement of jv,dgment. Appeals. 

§ 379. The j ndgment may be enforced in th e same manner 
as if it had been rendered in an action, and shall be in the 
same manner subject to appeal. 
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CHAPTER IV. 

OF ARBITRATIONS. 

}VIiat may he submitted to arbitration. 

§ 380. Persons capable of contracting may eabmit to ar- 
bitration any controversy which might be the subject of a civil 
action between them, except a question of title to real prop- 
erty in fee or for life. This qualification shall not include 
questions relating merely to the partition or boundaries of real 
property. 

CI Cal. 426; 2 Cal. 74; 3 Cal. 431; 4 Cal. 1, 205; 5 Cal. 345; 21 Cal. 
317; 23 Cal. 275.] 

Siibmission. 

§ 381. The submission to arbitration shall be in writing, 
and may be to one or more persons. 
C9Cal. 142.] 

When made an order of court. Revocation. 

§ 382. It may be stipulated in the submission, that it be 
entered as an order of the county court, or. of the district court, 
for which purpose it shall be filed with the clerk of the county 
where the parties, or one of them, reside. The clerk shall, 
thereupon, enter in his register of actions a note of the sub- 
mission, with the names of the parties, the names of the ar- 
bitrators, the date of the submission, when filed, and the tinae 
limited by the submission, if any, within which the award 
shall be made. When so entered, the submission shall not be 
revoked without the consent of both parties. The arbitrators 
may be compelled by the court to make an award, and the 
award may be enforced by the court, in the same manner as a 
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judgment. If the subiniesion be not made an order of the 
court, it mny be revoked at any time before the award is 
made. 
[30Cal,218; 31 Cal. 128.] 

Power of arbitrators. 

§ 383. Arbitrators shall have power to appoint a time and 
place for hearing, to adjourn from time to time, to administer 
oaths to witnesses, to hear the allegations and evidence of the 
parties, and to make an award thereon. 

[23 Cal. 365.] 

All to a£t. Majority to dedde. Oath. 

§ 384. All the arbitrators shall meet and act together dur- 
ing the investigation ; but when met, a majority may determ- 
ine any question. Before acting, they shall be sworn before 
an officer authorized to administer oaths, faithfully and fairly 
to hear and examine the allegations and evidence of the par- 
ties, in relation to the matters in controversy, and to make a 
just award according to their understanding. 

Award how made. Judgment, 

§ 385. The award shall be in writing, signed by the arbi- 
trators, or a majority of them, and delivered to the parties. 
When the submission is made an order of the court, the 
award shall be tiled with the clerk, and a note thereof made 
in his register. After the expiration of live days from the 
iiliog of the award, upon the application of u party, and on 
filing an affidavit, showing that notice of tiling th^ award 
has been served on the adverse party or his attorney, at least 
four days prior to such application, and that no order staying 
the entry of judgment has been served, the award shall be 
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entered by the clerk in the judgment book, and shall there 
npon have the effect of a judgment. 
[14 Cal. 390.3 

Vacation of award. 

§ 386. Tbe court, on motion, may vacate the award upon 
either of the following grounds, and may order a new hear- 
ing before the same arbitrators, or not, in its discretion : 

First. That it was procured by corruption or fraud. 

Second. That the arbitrators were guilty of misconduct, or 
committed gross error in refusing, on cause shown, to post- 
pone the hearing, or in refusing to hear pertinent evidence, 
or otherwise acted improperly, in a manner by which the 
rights of the party were prejudiced. 

Third. That the arbitrators exceeded their powers in 
making their award ; or that they refused, or improperly 
omitted, to consider a part of the matters submitted to them ; 
or that the award is indefinite, or cannot be performed. 

[2 Cal. 599; 7 Cal. 312; 31 Cal. 128.] 

Modification and correction of aboard. 

§ 387. The court may, on motion, modify or correct the 
award, where it appears : 

First. That there was a miscalculation in figures, upon 
which it was made, or that there is a mistake in the descrip- 
tion of some person or property therein. 

Second. When a part of the award is upon matters not 
submitted, which part can be separated from other parts, and 
does not affect the decision on the matter submitted. 

Third. When the award, though imperfect in form, oould 
have been amended if it had been a verdict, or the imper- 
fection disregarded. 
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Appeal. 

§ 388. Tlie decisioD apon the motion shall be subject to 
appeal in the same manner as an order which is subject to 
appeal in a civil action ; but the judgment entered before a 
motion is made shall not be subject to appeal. 

Damages for revocation of submission, 

§ 389. If a submission to arbitration be revoked, and an 
action be brought therefor, the amount to be recovered shall 
only be the costs and damages sustained in preparing for and 
attending the arbitration. 



CHAPTER V. 

OFFER OF THE DEFENDANT TO COMPROMISE THE W^HOLE 
OR A PART OF AN ACTION. 

Offer to allow jtidgmerd. Proceedings. Effect. 

§ 390. The defendant may, at any time before the trial 
or judgment, serve upon the plaintiff an ofifer to allow judg- 
ment to be taken against him, for the sum or property, or to 
the effect therein specified. If the plaintiff accept the offer, 
and give notice thereof within five days, he may file the 
summons, complaint, and offer, with an affidavit of notice of 
acceptance, and the clerk shall thereupon enter judgment ac- 
cordingly. If the notice of acceptance be not given, the 
offer shall be deemed withdrawn, and shall not be given in 
evidence ; and if the plaintiff fail to obtain a more favorable 
judgment, he shall not recover costs, but shall pay the de- 
fendant's costi:', from the time of the offer. 

[17 Cal. 582.] 
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TITLE XI. 

OP WITNESSES, AND OF THE MANNER OF OBTAINING ETIDEKCE. 

CHAPTER I. 

OF WITNESSES. 

Who may be witnesses, 

§ 391.* All pereons, without exception, otherwise than 
as specitied in this chapter, may be witnesses in any action 
or proceeding. Facts which have heretofore caused the ex- 
clusion of testimony, may still be shown, for the purpose of 
affecting its credibility. («) [Amendment y approved April 
27,1863,701. 

Religious belief or interest not to disqualify. 

§ 392.* No person shall be disqualified as a witness in 
any action or proceeding on account of his opinions on mat- 
ters of religious belief, or by reason of his interest in the 
event of the action or proceeding as a party thereto, or other- 
wise ; but the paity or parties thereto, and the person in 
whose behalf such action or proceeding may be brought or 
defended, shall, except as hereinafter excepted, be competent 
and compellable to give evidence, either viva voce, or by 
deposition, or upon a commission, in the same manner and 
subject to the same rules of examination as any other witness, 
on behalf of himself, or either or any of the parties to the 

* Applicable to justices* courts, see 620. 

(a) The original section consisted of the first sentence of the text 
alone. 
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action or proceeding. («) [Amendment, approved April 27, 
1863, 701. 

[17 Cal. 605.] 

[As to impeaching or discreditinga witness by showing general bad 
character for truth, lionesty, or integrity, see post, 725.] 

When representative of deceased person party. 

§ 393.* No person shall be pUowed to testify under the 
provisions of section three hundred and ninety -two, where 
the adverse party, or the party for whose immediate benefit 
the action or proceeding is prosecuted or defended, is the 
representative of a deceased person, when the facts to be 
proved transpired before the death of such deceased person ; 
and nothing contained in said section shall affect the laws in 
relation to the attestation of any instrument required to be 
attested; nor shall anything contained in said section render 
any person who, in a criminal proceeding, is charged with 
the commission of any public offense, competent or compel- 
lable to give evidence therein for or against himself. (6) 
[Amendment^ approved April 27, 1863, 701. 

[2JCal. 572; 26Cal. 23.] 

* Applicable to justices* courts, see 620. 

(a) The original section was substantially the same as the first part 
of the text, down to and including the words "in the event of the 
action or proceeding.'' 

It was amended, May 15, 1854, 84, by excluding parties and persons 
for whose immediate benefit the action or proceeding was to be pros- 
ecuted or defended, and persons whose interest was present, certain, 
and vested. 

' (b) The original section provided that the provisions of the original 
section 392 should not apply to parties or persons for whose Imme 
diate benefit the action was prosecuted or defended. 

It was amended. May 15. 1854, 84, providing for the true test of in- 
terest which would render a witness Incompetent. 

195 






394 Witnesses. 395 

Persons excluded. 

§ 304.* The following persons shall not be witnesses : 

First. Those who ai*e of ansonud mind at the time of 
their production for examination. 

Second. Children under ten years of age, who, in the 
opinion of the court, appear incapable of receiving just im- 
pressions of the facts respecting which they are examined, 
or of relating them truly. 

• Third. Mongolians, Chinese, or Indians, or persons hav- 
ing one-half or more of Indian blood, in an action or pro- 
ceeding wherein a white person is a party. 

Fourth. Persons against whom judgment has been ren- 
dered upon a conviction for a felony, unless pardoned by the 
governor, or such judgment has been reversed on appeal. (<>) 
\AmendmeJity approved March 16, 1863, 60; took effect from, 
'passage. 

[4 Cal. 399; 10 Cal. 66 ; 13 Cal. 73.] 

Husbands and wives as witnesses. 

§ 305.* A husband may be a witness for or against his wife, 
and a wife may be a witness for or against her husband, and 
where husband and wife are parties to an action or proceed- 

* Applicable to justices' courts, fiee 620. 

v'a) The original section excluded Indians, or persons having one- 
fourth or more of Indian blood, and negroes or persons having one- 
half or more negro blood, in actions to which a white person was a 
party. It did not mention persons convicted of felony, nor did it 
mention Mongolians or Chinese, except so far as they might be com- 
prehended under the term Indians. 

It was amended, May 15, 1854, 84, so as to read like the text, ex- 
cept that negroes were excluded as in the original section. Mon 
golians and Chinese were not mentioned. 
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ing, they, or either of them, may be examined as witnessee 
in their own behalf, or in behalf of each other, or in behalf 
of any of the parties thereto, the same as any other witness ; 
bnt this section shall not apply to cases of divorce, neither 
shall any hnsband or wife be competent or compellable to 
disclose any communication made to him or her by the other 
during marnage.(o) [AmeThdment^ approved April 27, 1863, 
771. 

Attomeya as toUnesses. 

§ 396.* An attorney or connsellor shall not, without the 
consent of his client, be examined as a witness as [to] any 
communication made by the client to him, or his advice given 
thereon, in the course of professional employment. 

C28Cal. 331; 29Cal.470 

Clergymen and priests as vntfiiesses, 

§ 397.*^ A clergyman or priest shall not, without the con- 
sent of the person making the confession, be examined as a 
witness as to any confession made to him in his professional 
character, in the course of discipline enjoined by the church 
to which he belongs. 

Physicians and surgeons as witnesses. 

§ 398.* A licensed physician, or surgeon, shall not, with- 
out the consent of his patient, be examined as a witness as 
to any information acquired in attending the patient, which 
was necessary to enable him to prescribe, or act, for the pa- 
tient ; provided, however, in any suit, or prosecution, against 

* Applicable to justices' courts, see 620. 

(a) The original section excluded husbands and wives as witnesses 
for or against each other, except In actions by one against another. 
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a physician, or surgeon, for malpractice, if the patient, or 
party, suing, or prosecuting, shall give such consent, and any 
such witness shall give testimony, then such physician, or 
surgeon, defendant, may call any other physicians, or sur- 
geons, as witnesses, on behalf of defendant, withont the 
consent of such patient, or party, suing, or prosecuting. (a) 
[AmendmeTU, approved May 8, 1861, 305. 

Piiblic officers as wiUiesses, 

§ 300.* A public officer shall not be examined as a wit- 
ness as to communications ibade to him in official confidence, 
when the public interest would suiier by the disclosure. 

Judges and jurors as witTiesses, 

§ 400.* The judge, himself, or any juror, may be called 
as a witness by either party ; but in such case it shall be in 
the discretion of the court or judge to order the trial to be 
postponed or suspended, and to take place before another 
judge or jury. 

i-l Cai. 358.] 

Interpreters. 

§ 401.'^ When a witness does not understand and speak 
the English language, an interpreter shall be sworn to inter- 
pret for him. Any person, a resident of the proper county 
may be summoned by any court or judge to appear before 
such court or judge to act as interpreter in any action or pro- 
ceeding. The summons shall be served and returned in like 
manner as a subpcena. Any person so summoned shall, for a 
failure to attend at the time and place named in the summons, 

* Applicable to Justices* courts, see 620. 
(a) Tlie original section did not contain the proviso. 
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be deemed gnilty of a contempt, and may be punished accord- 
ingly .(a) [Amendment y approved April 25, 1863, 495. 



CHAPTER II. 

MANNER OF COMPELMK6 THE ATTENDANCE OF WITNESSES,^ 
AND THEIR RIGHTS AND DUTIES. 

Subpoena. Subpcena ditces tecum. 

f 402.* A snbpoBna may reqnire not only the attendance 
of the person to whom it is directed, at a particular time and 
place, to testify as a witness, but may also require him to 
bring any books, documents or other things in his control, to 
be used as evidence. No person shall be required to attend 
as a witness before any court, judge, justice or any other 
officer out of the county in which be resides, unless the dis- 
tance be less than thirty miles from his place of residence to 
the place of trial. («) [Amendment, approved April 28y 1855, 
196. 

Jiequh'emMta of subpcena. 

§ 403.* The subpoena shall be issued as follows : 
First. To require attendance before a court, or at the trial 
of an issue therein, it shall be issued under the seal of the 
court before which the attendance is required, or in which 
the issue is pending. 

Second. To require attendance out of the court before a 
jnd^e, justice, or other officer authorized to administer oaths 
or take testimony in any matter under the laws of this State, 

- 

* Applicable to Justices' courts, see 620. 

•a) The original section consisted of the first sentence of the text 
alone. 
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it shall be issued by the judge, justice, or any other officer 
before whom the attendance is required. 

Third. To require attendance before a commissioner ap- 
pointed to take testimony by a court of a foreign country, or 
of the United States, or of any other state in the United 
States, or of any other district or county within this State, 
or before any officer or officers empowered by the laws of the 
United States to take testimony, it may be issued by any 
judge or justice of the peace in places within their respective 
jurisdiction, with like power to enforce attendance, and upon 
certificate of contumacy to said court> to punish contempt of 
their process as such judge or justice could exercise if the 
subpoena directed the attendance of the witness before their 
courts in a matter pending therein, (a) [AmendmefUj approved 
April 2, 1866 ; 1866-6, 701. 

Service of subpoeiui. 

§ 404.* The ser^ice of a subpoena shall be made by 
showing the original, and delivering a copy, or a ticket con- 
taining its substance, to the witness personally, giving or 
offering to him at the same time, if demanded by him, the 
fees to which he is entitled for travel to and from the place 
designated, and one day's attendance there. Such service 
may be made by any person. 

* Applicable to justices' courts, see 620. 

(a) The original Hectlon differed from tlie text in having the words 
"In the name and" before the words "under the seal of" in the 
first subdivision ; and in the third subdivision, which provided only 
for attendance before commissioners appointed to take testimony by 
a court of any other state or county. 

It was amended, April 12, 1859, 218, so'as to read like the text ex- 
cept having the words " in the name and " as in the original section 
ahd omiiting the words '* or before any officer or officers empowered 
by the laws of the United States to take testimony'." 
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Concealed witness^ service how nmde. 

§ 406.* If a witness be concealed in a bnilding or vessel, 
80 as to prevent the service of a snbpGena npon bim, any 
court or jndge, or any officer issuing the subpoena, may, upon 
proof by affidavit of the concealment and of the materiality 
of the witness, make an order that the sheriff of the county 
serve the subpoena ; and the sheriff shall serve it accordingly, 
and for that purpose may break into the building or vessel 
where the witness is concealed. 

Persons present in court 

§ 406.* A person present in court, or before a judicial 
officer, may be required to testify, in the same manner as if he 
were in attendance upon a subpoena issued by such court or 
officer. 

Dutt/ of vniness. 

§ 407.* It shall be the duty of a witness, duly served 
with a subpoena, to attend at the time appointed, with any 
papers under his control required by the subpoena, to answer 
all pertinent and legal questions ; and, unless sooner dis- 
charged, to remain till the testimony is closed. 

Witness compelled to answer, when, 

§ 408.* A witness shall answer questions legal and perti- 
nent to the matter in issue, though his answer may establish 
a claim against himself; but he need not give an answer 
which will have a tendency to subject him to punishment 
for a felony ; nor need give an answer which .will have a 
direct tendency to degrade his character, unless it be to the 

* Applicable to Justices' courts, 620. 
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very fact in issue, or to a fact from which the fact at issue 
would be presumed. But a witness shall answer as to the 
fact of his previous conviction for felony. 

Disobeying svhpcena. Contumacy of mtness. 

§ 409.* Disobedience to a subpcena, or a refowal to be 
sworn, or to answer as a witness, or to subscribe an affidavit 
or deposition when required, may be punished as a contempt 
by the court, or officer issuing the subpcena, or requiring the 
witness to be sworn ; and if the witn^s be a party, his 
complaint may be dismissed, or his answer stricken out. 

Forfeiture and damages for disobedience. 

§ 410.* A witness disobeying a subpcena shall also forfeit 
to the party aggrieved the sum of one hundred dollars, and 
all damages which he may sustain by the failure of the wit- 
ness to attend ; which forfeiture and damages may be recov- 
ered in a civil action. 

Attachment of witness. 

§ 411.* In case of failure of a witness to attend, the coart 
or officer ispuing the subpoena, upon proof of the service 
thereof, and of the faihire of the witness, may issue a war- 
rant to the sheriff of the county to arrest the witness and 
bring him before the court or officer where his attendance 
was required. 

* Applicable to justices* courts, see 620. 
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Witnesses in jail. 

§ 412.* If the witness be a prisoner, confined in a jail oi* 
prison within this State, for any other cause than a sentence 
for felony, an order for his examination in the prison upon 
deposition, or for his temporary removal and production 
before a court or officer for the purpose of being orally 
examined, may be made, as follows : 

First. By the court itself, in which the action or special 
proceeding is pending. 

Second. By a judge of the supreme court, district court, 
or county judge of the county where the action or proceed- 
ing is pending, if before a judge or other person out of court. 

Order. Affidavit. 

§413.* Such order can only be made upon affidavit, 
showing the nature of the action or proceeding, the testi- 
mony expected from the witness, and its materiality. 

Production ofmtness. Deposition. 

§ 414.* If the witness be imprisoned in the county where 
the action or proceeding is pending, and for a cause other 
than a sentence for felony, his production may be required. 
In all other cases, his examination, when allowed, shall be 
taken upon deposition. 

Witnes^s privileged from arrest. 

§ 416.* Every person who has been in good faith served 
with a subpoena to attend as a witness before a court, judge, 
commissioner, referee, or other person, in a case where the 
disobedience of the witness may be punished as a contempt, 

* Applicable to Justices' courts, see 620. 
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shall be exonerated firom airest, in a civil action, while going 
to the place of attendance, necessarily remaining there, and 
returning therefrom. 
C6 CaL 32.] 

Affidavit of privilege. 

§ 416.* The arrest of a witness contrary to the last sec- 
tion shall be void ; bat an officer shall not be liable to the 
party for making the arrest in ignorance of the facts creating 
the exoneration, but shall be liable for any subsequent deten- 
tion of the party, if such party claim the exemption and 
make an affidavit stating : 

First, That he has been served with a subpoena to attend 
as a witness before a court, officer, or other person ; specify- 
ing the same, the place of attendance, and the action or pro- 
ceeding in which the subpoena was issued; and. 

Second. That he has not been thus served by his own 
procurement with the intention of avoiding an arrest. 

Third. That he is at the time going to the place of 
attendance, or returning therefrom, or remaining there in 
obedience to the 8ubpa?na. The affidavit may be taken by 
the officer, and shall exonerate him from liability for dis- 
charging the witness when arrested. 



* Applicable to Justices' courts, see 620. 
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CHAPTER III. 

OF THE EXAMINATION OF PARTIES TO AN ACTION OR PRO- 
CEEDING, AND OF PERSONS FOR WHOSE IMMEDIATE 
BENEFIT SUCH ACTION OR PROCEEDING IS PROSECUTED 
OR DEFENDED. 

JBUls of discovery not allowed. 

§ 417.* No action to obtain a discovery under oath, in aid 
of the pix)eecation or defense of another action or proceeding, 
shall be allowed, nor shall any examination of a party be 
had on behalf of the adverse party, except in the manner 
provided by this and the foregoing chapter.(a) [Amendment^ 
approved April 27, 1863, 701 . 

[20 Gal. 496.] 

C§ 418 was repealed by act of April 27, 1863, 701.] (6) 

RebiUtal of testimony of adverse party. 

§ 419.* The examination of a party, thus taken, may be 
rebutted by adverse testimony. 

Refmal of adverse party to testify^ effect of. 

§ 420.* If an adverse party refuse to attend and testify 
at the trial, or to give his deposisiou before trial, or upon a 
commission, when required, his complaint or answer may be 
stricken out, and judgment be taken against him ; and he 

* Applicable to JuBllc^es* courts, see 620. 

(a) The original section did not coHtaln the words ** and the fore- 
going.'* 

(b) The repealed section 418 provided for the examination of a 
party at the Instance of the adverse party. 
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may be also, in the discretion of the court, proceeded against 
as in other cases for a contempt. (a) [Amendment ^ approved 
April 27, J 863, 701. 

CSS 421, 4M, and 423 were repealed by act of April 27, 1863, 701.3(6) 



CHAPTER IV. 

OF AFFIDAVITS. 

Who may take affidavits. 

§ 424* An affidavit to be used before any court, judge, 
or officer of this State, may be taken before any judge or 
clerk of any court, or any justice of the peace, or notary 
public in this State. 

Affidavits taken in another state, 

§ 425.* An affidavit taken in another state of the United 
States, to be used in this State, shall be taken before a com- 
missioner appointed by the governor of this State to take 
affidavits and depositions in snch other state, or before any 
judge of a court of record having a seul. 



♦Applicable to justices' courts, see 6 JO. 

(a) The original section differed from the text In having a pro- 
vision for striking out the reply. 

(b) The repealed sections 421, 422, and 423 contained provisions 
in regard to the examination of parties. Section 422 had previously 
been amended by act of May 18, 1861, 521, and section 423 by act of 
May 15, 1854,84. 
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Affidavitf! taken in a foreign conntrif. 

§ 426.* An affidavit taken in a foreign country to be used 
in this State, shall be taken before an ambassador, minister, 
or consul of the United States, or before any judge of a court 
of record having a seal in such foreign country. 

Certificate to affidavit taken out of State. 

§ 427.* When an affidavit is taken before a judge of a 
court in anotlier state, or in a foreign country, the genuine- 
nesfl of the signature of the judge, the existence of the court, 
and the fact that such judge is a member thereof, shall be 
certified by the clerk of the court under the seal thereof. 



CHAPTER V. 

OF DEPOSITIONS TAKEN IN THIS STATE. 

Wlien depodtion of toitneas in State may he taken.. 

§ 428, The testimony of a witness in this State may be 
taken by deposition in an action at any time after the service 
of the summons or the appearance of the defendant ; and in 
a special proceeding, after a question of fact haa arisen there- 
in, in the following cases : 

First. When the witness is a party to the action or pro- 
ceeding, or a perbon for whose immediate benefit the action 
or proceeding is prosecuted or defended. 

Second. When the witness resides out of the county in 
which his testimony is to be used. 

Third. When the witness is about to leave the county 
where the action is to be tried, and will probably continue 
absent when the testimony is required. 

* Applicable to justices' coarta, f>ee 6'20. 

207 



429 Depositions. 430 

Fourth. When the witness, otherwise liable to attend the 
trial, is nevertheless too infirm to attend. 
[29 Cal. 619.] 

Be/ore whom taken. Notice of taking. 

§ 429.* Either party may have the depositioii taken, of a 
witness in this State, before any judge, or clerk, or any justice 
of the peace, or notary public in this State, on serving on the 
adverse party previous notice of the time and place of exam- 
ination, together with a copy of un affidavit, showing that 
the case is one mentioned in the last section. At any time 
during the forty days immediately after the service of sum- 
mons by publication has been completed, and at any time 
theres^fter, when the defendant has not appeared, the notice 
required by this section may be served on the clerk of the 
court where the action is pending. Such notice shall be at 
least five days, and, in addition, one day for every twenty - 
five miles of the distance of the place of examination from 
the residence of the person to whom the notice is given, un- 
less, for a cause shown, a judge, by order, prescribe a shorter 
time. When a shorter time is prescribed, a copy of the order 
shall be served with the notice.(a) {Amendment ^ approved 
April 12, 1859, 218. 

[2 Cal. 25, 32, 383 ; 3 Cal. 94 ; 5 Cal. 444.] 

How taken. Return of deposition. Effect. 

§430.* Either party may attend such examination and 
put such questions, direct and cross, as may be proper. The 
deposition, when completed, shall be carefully read to the 

* Applicable to Jastices' coarts, see 620. 

(a) The original section did not contain the sentence commencing 
with the words " At any time daring the forty days." 
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witness and corrected by bim in any particular, if desired ; 
it sball then h€ subscribed by the witness, certified by the 
jndge or officer taking the deposition, inclosed in an envelope 
or wrapper sealed, and directed, to the clerk of the court in 
which the action is pending, or to such person as the parties 
in writing may agree upon, and either delivered by the judge 
or officer to the clerk or such person, or transmitted through 
the mail, or by some safe private opportunity ; and thereupon 
such deposition may be used by either party upon the trial, 
or other proceeding, against any party giving or receiving 
the notice, subject to all legal exceptions. But if the parties 
attend at the examination, no objection to the form of an in- 
terrogatory shall be made at the trial, unless the same was 
8tal«d at the time of the examination. If the deposition be 
taken by the reason of the absence or intended absence from 
the county of the witness, or because he is too infirm to 
attend, proof by affidavit or oral testimony shall be made at 
the trial that the witness continues absent, or infirm, to the 
best of the deponent's knowledge or belief. The deposition 
thus taken may be also read in case of the death of the wit- 
ness. 

[6 Cal. 17, 559; 9 Cal. 68; 18 Gal. 330; 22 Cal. 42; 27 Gal. 372.] 

Use of deposition, 

§ 421.* When a deposition has been once taken, it may be 
read in any stage of the same action or proceeding by either 
party, and shall then be deemed the evidence of the party 
reading it. 

[8 Cal. 575.] 

* Applicable to justices' courts, see 620. 
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CHAPTER VI. 

OF DEPOSITIONS TAKEN OUT OF THIS STATE. 

[Aa to depositions in foreign countries, see post, 695.] 

Wheii deposition out of State may he taken. 

§ 432.* The teetiraony of a witness out of the State may 
be taken hy deposition in an action at any time after the 
service of the summons or the appearance of the defendant ; 
and in a special proceeding, at any time after a question of 
fact has arisen therein. 

Commission^ how and to wfymi issued. 

$ 433* The deposition of a witness out of this State shall 
be taken upon commission issued from the court, under the 
seal of the court, upon an order of the judge, or court, or 
county judge, on the application of either party, upon five 
days' previous notice to the other. It shall be issued to a 
person agreed upon by the parties, or if they do not agree, to 
any judge or justice of the peace selected by the officer 
granting the commission, or to a commissioner appointed by 
the governor of this state to take affidavits and depositions 
in other states. 

Interrogatmnes. Settlement of hUerrogatories, 

§ 434.* Such proper interrogatories, dii-ect and cross, as 
the respective parties may prepare, to be settled if the par- 
ties disagree as to their form, by the judge or officer granting 
the order for the commission, at a day fixed in the order, 
may be annexed to the commission; or when the parties 
agree to that mode, the examination may be without written 
interrogatories. 

■'Applicable to justices' courts, see 620. 
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Atdlwrily under commission. 

§ 435.* The commission shall authorize the commissioner 
to administer an oath to the witness, and to take his deposi- 
tion in answer to the interrogatories, or when the examina- 
tion is to be withoat interrogatories, in respect to the ques- 
tion in dispute ; and to certify the deposition to the comt, in 
a sealed envelope directed to the clerk or other person desig- 
nated or agi-eed upon, and forwarded to him by mail or other 
usaal channel of conveyance. 

No continuance of actionj except, etc. 

§ 436*. A trial, or other proceeding, shall not be postponed 
by reason of a commission not returned, except upon evidence 
satisfactory to the court that the testimony of the witness is 
necessary, and that proper diligence has been used to obtain it. 

[2 Cal. 698.] 



CHAPTER VII. 

OF PROCEEDINGS TO PERPETUATE TESTIM )NY. 

Perpetuating testinwny, 

§ 437- The testimony of a witness, or witnesses, may be 
tH ken and perpetuated, as provided in this chapter. [<*) [Amend- 
went, approved April 12, 1859, 218. 

Petition wider ocUh, 

S 438. The applicant shall present to a district or county 
judge, a petition, verified by the oath of the applicant, stating : 

* Applicable to justices' courts, see 601. 

(a) The origlnul section did not contain the words " or witnesses." 

211 



439 Perpetuating Testimony. 439 

First. Thai the applicant expects to be a party to an action 
iu a court in this State, and in Buch case, the name or names 
of the person, or persons, whom he expects will be adverse 
parties; or 

Second. That the proof of some fact, or facts, is neces- 
saiy to perfect the title to property in which he is interested, 
or to eBtablifih marriage, descent, heirship, or any other mat- 
ter which may hereafter become material to establish, thoagh 
no suit may at the time be anticipated, or, if anticipated, he 
may not know the parties to such suit ; and 

Third. The name or names of the witness, or witnesses, 
to be examined, his or their place of residence, and a general 
outline of the facts expected to be proved. The judge, to 
whom such petition is presented, shall make an order allow- 
ing the examination, and prescribing the notice to be given, 
which notice, if parties ai'e known and reside in this State, 
shall be personally served on them ; and if unknown, snob 
notice shall be served on the clerk of the county where the 
property to be aifected by such evidence is situated, and a 
notice thereof published in some newspaper to be designated 
by the judge making the order.(a) [Amendmenty approved 
April 12, 1859, 218. 

TaMng of deposition, 

$ 439. Upon proof of service of the notice, as provided 
in the last section, it shall be the duty of the judge, before 
whom the depositions are ordered to be taken, to proceed to 
take the depositions of the witnesses named in said petition, 
upon the facts therein set forth, and the taking of the same 

(a) The original section was the same as the text, except that it did 
not provide for the cases mentioned in the second subdi\lslon, nor 
for service upon parties unknown. 

212 



440 Perpetuctting Testimony. 442 

may be continaed, from time to time, in the diBcretion of the 
jndge.(<i) [Amendment^ approved April 12, 1859, 218. 

Deposition how taken. Filing testimony. 

§ 440* The examination shall be by question and answer, 
miless the parties otherwise agree. The deposition, when 
taken, shall be carefully read to, and subscribed by, the wit- 
ness, then certified by the judge, and, immediately thereafter, 
filed in the office of the clerk of the district court of the 
county where the same was taken, together with the order 
for the examination, the petition on which the same was 
granted, and the proof of service of notice(*) [Amendment^ 
approved April 12, 1859, 218. 

Affidavits^ etc.^ prima facie evidence. 

§ 441. The affidavits, or other proof filed with the depo- 
sitions, or certified copies thereof, shall be prima facie evi- 
dence of the facts therein stated. («) [Amendment^ approved 
April 12, 1859, 218. 

Use of testimx>ny taken. 

§ 442.* If a trial be had between the parties named in 
the petition as parties expectant, or their successors in inter- 

* Applicable to justices' courts, see 620. 

(a) The original section was to the effect that upon personal ser- 
vice of the order, copy of affidavit, and notice that the examination 
would be talien, before a district or county judge, the examination 
should proceed. 

(b) The ori^^inal section provided that the deposition, togetherwith 
the order, affidavit, and affidavit of service should be filed in the 
clerk's office of the county. 

(c) The original section had the word '^pifimiiy "" instead of 
** prima facie.'' 
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est, or between any parties wherein it may be material t4> 
establish the facts which each depositions prove, or tend to 
prove, npon proof of the death or insanity of the witness or 
witnesses, or of his or their inability to attend the trial by 
reason of age, sickness, or settled infirmity, the deposition or 
depositions, or certified copies thereof, may be used by either 
party, sulfject to all legal objections. But if the parties at- 
tend at the examination, no objection to the form of an inter- 
rogatory shall be made at the trial, unless the same was stated 
at the examination. (a) {Amendment, approved April 12, 1859, 
218. 



% CHAPTER VIII. 

ADMINISTRATION OF OATHS AND AFFIRMATIONS. 

Who may administer oath. 

§ 443.* Every court of this State, every judge or clerk 
of any court, every justice of the peace, and every notary 
public, and every otficer authorized to take testimony or to 
decide upon evidence in any proceeding, shall have power to 
admiuister oaths or affirmations. 

ReU(/iou8 ceremonies. 

§ 444 * When a person is sworn who believes in any 
other than the Chnstiau religion, he may be sworn accord- 
ing to the peculiar ceremonies of his religion, if ihere be any 
such. 

* Applicable to justices' courts, see fi20. 

(w> The ori(?inaI section did not contain the clause as .to trials be- 
tween " parties wherein It may be material to establish the fiicts 
which such depositions prove or tend to prove." 
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Affirmation instead of oath. 

§ 446.* Any witness who desires it may, at his option, 
instead of taking an oath, make bis solemn affiinnation or 
declaration, by assenting, when addressed, in the following 
form : " Yon do solemnly affirm, that the evidence you shall 

give in this issue, (or matter) pending between and 

, shall be the truth, the whole trath, and nothing 

but the truth." Assent to this affirmation shall be made by 
the answer, '' I do." A false affirmation or declaration shall 
be deemed perjury, equally with a false oath. 



CHAPTER IX. 

INSPECTION OF DOCUMENTS, AND MISCELLANEOUS PROVIS- 
IONS AS TO RECORDS AND WRITINGS. 

Order for inspection and i-opy. Non-compliance. 

§ 446.* Any court in which an action is pending, or a 
judge thereof, or a county judge, may, upon notice, order 
either party to give to the other within a specified time an 
inspection and copy, or permission to tiike a copy of any 
book, document, or paper in his possession, or under his con- 
trol, containing evidence relating to the merits of the action, 
or the defense therein. If compliance with the order be 
refused, the court may exclude the book, document, or paper, 
from being given in evidence ; or if wanted as evidence by 
the party applying, may direct the jury to presume it to be 
such as be alleges it to be ; and the court may also punish 
the party refusing for a contempt. This section shall not 
be constMied to prevent a party from compelling another to 

* Applicable to justices* courts, see 620. 

215 



447 Documentary Evidence, 448 

produce books, papers, or docnmentfl, when he is examined 
as a witness. 

Contents ofvyiriting. Secondary evidence. 

§ 447.* There shall be no evidence of the contents of a 
writing, other than the writing itself, except in the following 
cases: 

First. When the original has been lost or destroyed ; 
in which case proof of the loss or destruction shall first be 
made. 

Second. When the original is in the possession of the 
party against whom the evidence is offered, and he fails to 
produce it after reasonable notice. 

Third. When the original is a record or other document, 
in the custody of a public officer. 

Fourth. When the original has been recorded, and a 
certified copy of the record is made evidence by statnte. 

Fifth, When the original consists of numerous accounts 
or other documents, which cannot be examined in court with- 
out great loss of time, and the evidence sought from them is 
only the general result of the whole. 

C2 Cal. 25; 6 Cal. 413; 9 Cal. 430, 593.] 

Alterations ofvmting. 

% 448.* The party producing a writing as genuine, which 
has been altered, or appears to have been altered, after its 
execution, in a part material to the question in dispute, and 
such alteration is not noted on the writing, shall account for 
the appearance or alteration. He may show that the alter- 
ation was made by another, without his concurrence, or was 
made with the consent of the parties affected by it, or other- 

* Applicable to justices' courts, sec 620. 

316 



J 



449 Documentary Evidence, 450 

wise properly or innocently made. If he do that, he may 
give the writing in evidence, but not otherwise. 
[2 Cal. 520; 26 Cal. 79; 30 Cal. 676; 32 Cal. 82.3 

Jvdicial records of State or United States. 

§ 440.* A judicial record of this State, or of the United 
States, may be proved by the production of the original, or 
a copy thereof, certified by the clerk, or other person having 
the legal custody thereof, under the seal of the court, to be a 
true copy of such record. 

CIS Cal. 41. 

As to proof of records, documents, or papers in the custody of 
public officers in this State, see post, 655.] 

Judicial records and proceedings of other states. 

§ 460.* The records and judicial proceedings of the courts 
of any other state of the United States may be proved or ad- 
mitted in the courts of this State by the attestation of the clerk 
and the seal of the court annexed, if there be a seal, together 
with a certificate of the judge, chief justice or presiding 
magistrate, as the casQ^may be, that the said attestation is in 
due form.{«) [Amendment^ passed May 15, 1854, 84; took 
^ectJuly 1, 1854. 

U Cal. 428; 7 Cal. 247.] 



* Applicable to justices' courts, see 620. 

(a) Original section : 

§ 450. A judicial record of a sister state may be proved by the 
production of a copy thereof, certified by the clerk or legal keeper 
of the record under the seal of the court, to be a true copy of such 
record, together with the certificate of a judge of the court, that the 
person making the certificate is the clerk of the court, or legal 
Keeper of the record, and in either case that the signature is genu- 
ine, and the certificate in due form. 
G 217 
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Judicial records of foreign cowttries. 

§ 451.* A judicial record of a foreign country may be 
proved by the production of a copy thereof, certified by the 
clerk, with the seal of the court annexed, if there be a clerk 
and seal ; or by the legal keeper of the record with the eeal 
of his o£Sce annexed, if there be a seal, to be a true copy of 
such record ; together with a certificate of a judge of the 
court, that the person making the certificate is the clerk of 
the coni-t, or the legal keeper of the record, and in either 
case, that the signature is genuine, and the certificate in due 
form ; and also together with the certificate of the minister 
or ambassador of the United States or of a consul of the 
United States, in such foreign country, that there is such a 
court, specifying generally the nature of its jurisdiction, and 
verifying the signature of the judge and clerk, or other legal 
keeper of the record. 

Compared copies of foreign jttdicial records. 

§ 452.* A copy of the judicial record of a foreign country 
shall also be admissible in evidence upon proof: 

First. That the copy offered has b'een compared by the 
witness with the original, and is an exact transcript of the 
whole of it. 

Second. That such original was. in the custody of the 
clerk of the court, or other legal keeper of the same ; and, 

Third. That the copy is duly attested by a seal, which is 
proved to be the seal of the court where the record remains, 
if it be the record of a court ; or if there be no such seal, or 
if it be not a record of a court, by the signatoi-e of the legal 
keeper of the original. 

* Applicable to justices' courts, see 620. 
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Printed copies of staiutes^ laws, etc. 

§ 463.* PriDted copies in volumes of statutes, code, or 
otber written law, enacted by any other state, or territory, 
or foreign government, purporting or proved to have been 
published by the authority thereof, or proved to be commonly 
admitted as evidence of the existing law, in the courts and 
judicial tribunals of such state, territory, or government, shall 
be admitted by the courts and officers of this State, on all 
occasions, as presumptive evidence of such laws. 

Official seeds, how impressed. 

-§ 454.* A seal of a court or public office, when required 
to any writ or process, or proceeding, or to authenticate a 
copy of any record or document, may be impressed with 
wax, wafer, or any otber substance, and then attached to 
the writ, process, or proceeding, or to the copy of the record 
or document, or it may be impressed on the paper alone. 



TITLE XII, 

OP THE WRIT OF CERTIORARI AND OP MANDAMUS. 

CHAPTER I. 

THE WRIT OF CERTIORARI, OR REVIEW. 

Denomination of wrU. 

§ 455. The writ of certiorari may be denominated the 
writ of review. 

* Applicable to Jastices* courts, see 620. 
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Application for torit. When granted. 

§ 456. This writ may be granted on application by any 
court of this State, except a justice's, or recorder's, or mayor's 
court ; the writ shall be granted in all cases when an inferior 
tribunal, board or officer, exercising judicial functions, baa 
exceeded the jurisdiction of such tribunal, board or officer ; 
and there is no appeal, nor, in the judgment of the court, any 
plain, speedy, and adequate remedy. 

CI Cal. 152, 187; 2 Cal. 262; 3 Cal. 386; 4 Csl. 185; 5 Cal. 476; 6 Cal. 
679; 7 Cal. 113, 244; 8 Cal. 58; 14 Cal. 479; 21 Cal. 166; 22 Cal. 465; 23 
Cal. 492; 25 Cal. 93; 28 Cal. 115; 29 Cal. 459, 632; 32 Cal. 49.] 

Affidavit. Notice^ etc. 

§ 457. The application shall be made on affidavit by the 
party beneficially interested, and the court may require a 
notice of the application to be given to the adverse party, or 
may grant an order to show cause why it should not be allow- 
ed, or may grant the writ without notice. 

Direction of vyrit. 

§ 468. The writ may be directed to the inferior tribunal, 
board or officer, or to any other person having the custody of 
the record or proceedings to be certified. When directed to 
a tribunal, the clerk, if there be one, shall return the writ 
with the transcript required. 

Requirements of writ. 

§ 459. The writ of review shall command the party to 
whom it is directed to certify fully to the court issuing the 
writ, at a specified time and place, and annex to the writ a 
transcript of the record and proceedings (describing or refer- 
ring to them, with convenient certainty), that the same may 
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be reviewed by the court ; and requiring the party in the 
meantime to desist from farther proceedings in the matter to 
be reviewed. 

jSSfay of proceedings, 

§ 460. If a stay of proceedings be not intended, the words 
requiring the stay shall be omitted from the writ ; these words 
may be inserted or omitted in the sound discretion of the 
court ; but if omitted, the power of the inferior court or 
officer shall not be susj^ended, nor the proceedings stayed. 

Service of writ, 

§ 461. The writ shall be served in the same mammer as a 
summons in civil action, except when otherwise expressly 
directed by the court. 

What reviewed, 

§ 462. The review upon this writ shall not be extended 
further than to determine whether the inferior tribunal, board, 
or officer has regularly pursued the authority of such tribu- 
nal, board, or officer. 

[14 Cal. 499.] 

Return. Hearing. Jvdgment. 

§ 46*3. If the return to the writ be defective, the court 
may order a further return to be made. When a full return 
has been made, the court shall proceed to hear the parties, or 
such of them as may attend for that purpose, and may there- 
upon give judgment, either affirming, or annulling, or modi- 
fying the proceedings below. 

C32 Cal. 49, 582.] 
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Trafutmiasion of judgment, 

§ 464. A copy of the judgment, signed by the clerk, shall 
be transmitted to the inferior tribaual, board, or o£9cer hav- 
ing the custody of the record or proceeding certified up. 

Judgment roll. Appeal. 

§ 465. A copy of the judgment, signed by the clerk, en- 
tered upon, or attached to, the writ and return, shall consti- 
tute the judgment roll. If the proceeding be had in any 
other than the supreme court, an appeal may be taken from 
the judgment in the same manner, and upon tiie same terms, 
as from a judgment in a civil action. 



CHAPTER II. 

THE WRIT OF MANDATE, OR MANDAMUS. 

Denomination of wrvt. 

§ 466. The writ of mandamus may be denominated the 
writ of mandate. 

Who may issue and for what, 

§ 467. It may be issued by any court in this State, except 
a justice's, recorder's, or mayor's court, to any inferior tribu- 
nal, corporation, board, or person, to compel the performance 
of an act, which the law specially enjoins, as a duty result- 
ing from an office, trust, or station ; or to compel the admis- 
sion of a party to the use and enjoyment of a right, or office 
to which he is entitled, and from which he is unlawfully 
precluded by such inferior tribunal, corporation, board, or 
person. 

[15 Gal. 91 ; 25 Cal. 635.] 
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When issued. Affidavit, 

§ 468. This writ shall be issaed in all cases where there 
is not a plain, speedy, and adequate remedy, in the ordinary 
course of law. It shall be issaed npon aiiidavit, on the ap- 
plication of the party beneficially interested. 

[1 Cal. 143, 190; 2 Cal. 165, 245, 594; 3 Cal. 167, 323; 4 Cal. 177; 6 Cal. 
254; 9 Gal. 7; 10 Cal. 211; 21 Cal. 419,668; 22 Cal. 34, 142; 24 Cal. 78; 
25 CaL 26; 26 Cal. 641, H51 ; 28 Cal. 68, 166, 429, 639; 29 Cal. 210, 307, 
427; 30 Cal. 244, 325, 596, 645; 31 Cal. 215; 32 Cal. 265.] 

Writ alternative or peremj^on/. 

§ 469. The writ shall be either alternative or peremptory ; 
the alternative >^rit shall state generally the allegation 
against the party to whom it is directed, and command snch 
party, immediately aft«r the receipt of the writ, or at some 
other specified time, to do the act required to be performed, 
or to show cause before the court, at a specified time and 
place, why be has not done so. The peremptory writ shall 
be in a similar form, except that the words requiring the 
party to show cause why he has not done as commanded shall 
be omitted, and a return day shall be inserted. 

Notice of application. 

§ 470. When the application to the court is made without 
notice to -the adverse party, and the writ be allowed, the 
alternative shall be first issued ; but if the application be 
npon due notice, abd the writ be allowed, the peremptory 
may be issued in the first instance. The notice of the appli- 
cation, when given, shall be at least ten days. The writ 
shall not be granted by default. The case shall be heard by 
the court, whether the adverse party appear or not. 
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Answer, 

§ 471. On the return day of the alternative, or the day on 
which the application of the writ is noticed, or each further 
day as the court may allow, the party on whom the writ or 
notice shall have been served may show cause by answer 
under oath, made in the same manner as an answer to a 
complaint in a civil action. 

[27Cal. 666; 80Cal.244.] 

Issue of fact Trial. 

§472. If an answer be made, which raises a question 
as to a matter of fact essential to the determination of the 
motion, and afiecting the substantial rights of the parties, 
and upon the supposed truth of the allegation of which the 
application for the writ is based, the court may, in its dis- 
cretion, order the question to be tried before a jury, and 
postpone the argument until such trial can be had, and the 
verdict certified to the court. The question to be tried shall 
be distinctly stated in the order for trial, and the county shall 
be designated in which the same shall be had. The order 
may also direct the jury to iassess any damages which the 
applicant may have sustained in case they lind for him. 

[2Cal. 165; 9 Cal. 18, 19.] 

Objections to answer. 

§ 473. On the trial, the applicant shall not be precluded 
by the answer of any valid objection to its sufficiency, and 
may countervail it by proof either in dii-ect denial or by way 
of avoidance. 
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N^ew trial. 

§ 474. If either party be dissatisfied with the Terdict of 
the jury, he may move for a new trial npon a statement pre- 
pared as provided in section one hundred and ninety-five. 
The motion for a new trial may, upon reasonable notice, be 
brought on before the judge of the court in which the cause 
was -tried, either in term or vacation. If a new trial be 
granted, the jury shall, within live days thereafter, unless 
the parties agree on a longer time, be summoned to try the 
issue. After a second verdict in favor of the same party, a 
new trial shall not be had. 

TVansmission of verdict. Argunwnt of application. 

§ 476. If no notice for a new trial be given, or if given, 
be denied, the clerk, within five days after the rendition of 
the verdict or denial of the motion, shall transmit to the 
court in which the application for the writ is pending, a certi- 
fied copy of the verdict attached to the order of trial ;- after 
which either party may biing on the argument of the appli- 
cation, upon reasonable notice to the adverse party. 

Hearing, 

§ 476. If no answer be made, the case shall he heard on 
the papers of the applicant. If an answer be made which 
does not raise a question such as is mentioned in section four 
hundred and seventy-two, but only such matters as may be 
explained or avoided by a reply, the court may, in its discre- 
tion, grant time for replying. If the answer, or answer and 
reply, raise only questions of law, or put in issue immaterial 
statements, not affecting the substantial rights of the parties, 
the court shall proceed to hear, or fix a day for hearing the 
argument of the case. 
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Judffmentfor applicant. Damages, etc. 

§ 477. If judgment be given for the applicant, he shall 
recover the damageB which he shall have sttstaiued as foand 
by the jury, or as may be determined by the court, or 
referees, upon a reference to be ordered, together with costs ; 
and for such damages and costs, an execution may issue ; 
and a peremptory mandate shall also be awarded without 
delay. 

Service of writ. 

§ 478. The writ shall be served in the same manner as a 
summons in a civil action, except when otherwise expressly 
directed by order of the court. 

Disobedience of peremptory mandate. Penalties. 

§ 479. When a peremptory mandate has been issued and 
directed to any inferior tribunal, coi'poration, board, or per- 
son, if it appear to the court that any member of such tri- 
bunal, corporation, or board, or such person upon whom the 
writ has been personally served, has, without just excase, 
refused or neglected to obey the same, the court may, upon 
motion, impose a fine not exceeding one thousand dollarB. 
In case of persistence in a refusal of obedience, the court 
may order the party to be imprisoned for a period not eX' 
ceeding three months, and may take any orders necessary 
and proper for the complete enforcement of the writ. If a 
fine be imposed upon a judge or ofiicer who draws a salary 
fi-om the State or county, a certified copy of the order shall 
be forwarded to the controller, or county treasurer, as the 
case may be, and the amount thereof may be retained frooi 
the salary of such judge or ofiicer. Such judge or officer for 
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his willful disobedience shall also be deemed guilty of a mis- 
demeanor in office. 
[ICal. 188; l6CaI. U.] 



TITLE , XIII. 

OF CONTEMPTS AND THEIR PUNISHMENTS. 

What are contempts. 

§ 480. The following acts or omissions shall be deemed 
contempts : 

First, Disorderly, contemptaons, or insolent behavior 
towards the judge whilst holding court, or engaged in his 
judicial duties at chambers, or towards referees or arbitrators 
whilst sitting on a reference or arbitration, tending to inter- 
rupt the due course of a trial, reference, or arbitration, or 
other judicial proceeding. 

Second. A breach of the peace, boisterous conduct, or 
violent disturbance in presence of the court or its' immediate 
vicinity, tending to interrupt the due course of a trial, or 
other judicial proceeding. 

Third. Disobedience or resistance to any lawful writ, 
order, rule, or process, issued by. the court, or judge at 
chambers. 

Fourth. Disobedience of a subpoena duly served, or re- 
fusing to be sworn or answer as a witness. 

Fifth. Rescuing any person or property in the custody of 
any officer, by virtue of an order or process of such court or 
judge at chambers. 

[5 Cal. 494 ; 7 Cal. 181 ; 27 Cal. 151. 

A re-entry upon land after judicial dispossession is declared a con- 
tempt, and provision made for its punishment by " An Act for the 
punishment of contempts and trespasses,** approved April 8, 18<)2, 
lift, post, 700.] 
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Contempty how adjtidged, 

§ 481. When a contempt is committed in the immediate 
view and presence of the court, or judge at chambers, it may 
be punished summarily ; for which an order shall be made 
recitinf2^ the facts as occurring in such immediate view and 
presence, adjudging that the person proceeded against is 
thereby guilty of a contempt, and that he be punished as 
therein prescribed. When the contempt is not committed in 
the immediate view and presence of the court, or judge at 
chambers, an affidavit shall be presented to the court or 
judge, of the facts constituting the contempt, or a statement of 
the facts by the referees or arbitrators. 

[lCal.187; eCal. 32.J 

AUachanent for contempt, 

§ 482. When the contempt is not committed in the im- 
mediate view and presence of the court or judge, a warrant 
of attachment may be issued to bring the person charged to 
answer, or without a previous arrest, a warrant of commit- 
ment may upon notice, or upon an order to show cause, be 
granted ; and no warrant of commitment shall be issued 
without such previous attachment to answer, or such notice 
or order to show cause. 

[1 Cal.l52; 7 Cal. 181.] 

Bail. 

§ 483. Whenever a warrant of attachment is issued pur- 
suant to this chapter, the court or judge shall direct by an 
indorsement on such warrant, that the person charged may 
be let to bail for his appearance, in an amount to be speci&ed 
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in Bucb indorsement. (a) [Amendment y approve March 39, 
1859, 139. 

JExecution of warrant of aiiachment. 

§ 484. Upon executing the warrant of attachment, the 
Bberiff shall keep the person in custody, bring him betbre the 
court or judge, and detain him until an order be made in the 
premises, unless the person arrested entitle himself to be dis- 
charged, as provided in the next section. 

Discharge on bail. Undertaking, 

§ 485. When a direction to let the person arrested to bail 
is contained in the warrant of attachment, or indorsed there- 
on, he shall be discharged from the arrest, upon executing and 
delivering to the officer, at any time before the return day of 
the warrant, a written undertaking, with two sufficient sure- 
ties, to the effect that the person arrested will appear on the 
return of the warrant, and abide the or4er of the court or 
judge thereupon ; or they will pay as may be directed, the 
Bum specified in the warrant. 

Return of warrant and undertaking. 

§ 486. The officer shall return the warrant of arrest and 
the undertaking, if any, received by him from the person 
ari-ested, by the return day specified therein. 



(a) Original section : 

$ 483. Whenever a warrant of attachment is issued pursuant to 
this chapter, the court or judge shall direct whether the person 
charged may be let to ball for his appearance upon the warrant, 
or detained in custody without bail; and if he may be bailed, 
the amount in which he may be let to bail. The directions given 
in this respect shall be specified in the warrant, or indorsed thereon. 
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Investigation of charge. 

§ 487. When the person arrested has been brought np or 
appeared, the coort or judge shall proceed to investigate the 
charge and shall hear any answer which the person arrested 
may make to the same, and may examine witnesses for or 
against him, for which an adjournment may be had from time 
to time, if necessary. 

JitdffmerU. Penalties. 

§ 488. Upon the answer and evidence taken, the court or 
judge shall determine whether the person proceeded against 
is guilty of the comtempt charged, and if it be adjudged that 
he is guilty of the contempt, a iine may be imposed on him 
not exceeding five hundred dollars, or he may be imprisoned 
not exceeding five days, or both. 

CI Cal. 143.] 

Imprisonment for contumacy. 

§ 489. When the contempt consists in the omission to per- 
form an act which is yet in the power of the person to per- 
form, he may be imprisoned until he have performed it, and 
in that case the act shall be specified in the warrant of com- 
mitment. 

C6 Cal. 316, 318.] 

Proceedings for contempt not to bar indictment. 

§ 490. Persons proceeded against according to the provis- 
ions of this chapter, shall also be liable to indictment for the 
same misconduct, if it be an indictable offense ; but the court 
before which a conviction is had on the indictment, in passing 
sentence, shall take into consideration the punishment before 
inflicted. 
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Bench toarraiit. Prosecution of undertaking, 

§ 491. When the warrant of arrest has been retnmed 
served, if the person arrested do not appear on the return 
day, the court or judge may issue another warrant of arrest, 
or may order the undertaking to be prosecuted, or both. If 
the undertaking be prosecuted, the measure of damages in 
the action shall be the extent of the loss or injury sustained 
by the aggrieved party, by reason of the misconduct for 
which the warrant was issued, and the costs of the prO' 
ceeding. 

Duty of officer cw to person arreted, 

§ 492. Whenever by the provisions of this chapter an 
officer is required to keep a person arrested on a warrant of 
attachment in custody, and to bring him before b court or 
judge, the inability from illness or otherwise of the person to 
attend shall be a sufficient excuse for not bringing him up ; 
and the officer shall not confine a person arrested upon the 
warrant in a prison or otherwise restrain him of personal 
liberty, except so far as may be necessary to secure his per- 
sonal attendance. 

Judgment for contempt fined. 

§ 493. The judgment and orders of the court or judge 
made in cases of contempt, shall be final and conclusive. 
The punishment shall be by fine or by imprisonment, but no 
fine shall exceed the sum of five hWdred dollars, and no im- 
prisonment shall exceed the period of five days, except as 
provided in section four hundred and eighty-nine. 

[7 Cal. 175.] 
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TITLE XIV. 

OF COSTS. 

CompemeUion. of attorneys. Coats to parties, 

§ 494. The measure and mode of compensation of attor> 
neys and coansellors shall be leffc to the agreement, express 
or implied, of the parties ; bnt there shall be allowed to the 
prevailing party in any action in the supreme court, district 
court, superior court of the City of San Francisco, and county 
courts, his costs and necessary disbursements in the action, 
or special proceeding in the nature of an action. (a) [Amejid' 
ment, approved May 4, 1855, 250. 

[2 Cal. 507.] 

Co^s to plaintiff. 

§ 495> Costs shall, be allowed of course to the plaintiff 
upon a judgment in his favor in the following cases : 

First. In an action for the recovery of i-eal property. 

Second. In an action to recover the possession of personal 
property, when the value of the property amounts to three 
hundred dollars or over. Such value shall be determined by 
the jury, court, or referee, by whom the action is tried. 

Thirdf. In an action for the recovery of money or dama- 
ges, where plaintiff recovers three hundred dollars or over. 

(a) The original section did not specify the names of the different 
courts as in the text It required that certain suras should be allow- 
ed the prevailing party by way of indemnity for his expenses, etc. 

It was amended May 18, 18.^3, 276, so as to read like the original 
section with the addition of the names of the courts as in the text, 
except that in regard to the county court, it provided only for cases 
originally instituted therein. 
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Fourth, In a special proceeding in the natnre of an action. 
(a) {Amendment^ approved April 2, 1866 ; 1865-6, 843. 

[29 Cal. 281 ; 80 Cal. 547.] 

A per centage of five per cent, on the amount recovered in certain 
litigated cases is also allowed to plaintiff in the City and County of 
San Francisco, by '* An Act to regulate fees in office in the City and 
County of 8an Francisco," approved April 22, 1868,231; Hittell'sGen. 
Laws, 3006.] 

Several actiowf on one cause of action. 

$496. When several actions are brought on one bond 
undertaking, promissory note, bill of exchange, or other in- 
strnment in writing, or in any other case for the same canse 
of action, against several parties who might have been joined 
as defendants in the same action, no costs shall be allowed to 
the plaintiff in more than one of snch actions, which may be 
at his election, if the party proceeded against in the other 
actions were at the commencement of the previous action 
openly within this State ; but the disbnrsements of the plain- 
tiff shall be allowed to him in each section [action.] 

Costa to defendant. 

§ 4d7. Costs shall be allowed of course to the defendant 
npon a judgment in his favor in the actions mentioned in sec- 
tion four hundred and ninety-five, and in a special proceed- 
ing in the natnre of an action. 

C5 Cal. 61.] 

(a) The original section had the words *' over two hundred dollars," 
instead of '* three hundred dollars or over." 

It was amended. May 18, 18.^3, 276, so as to read like the text, ex- 
cept that the words ''two hundred" wore used instead of " three 
hundred." 
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Costs in discretion ofeourt 

§ 498, In other actions than those mentioned in section 
four hundred and ninety -five, costs may be allowed or not ; 
and if allowed, may be apportioned between the parties on 
the same or adverse sides in the discretion of the court ; but no 
costs shall be allowed in an action for the recovery of money or 
damages when the plaintiif recovers less than three hundred 
dollars, nor in an action to recover the possession of personal 
property when the value of the property is less than three 
hundred dollars. («) [Amendment ^ approved April 2, 1866; 
186^6, 843. 

[5 Cal. 267; 6 CaL 286; 17 Cal. 339; 20 CaL 90; 28 Gal. 961.3 

Several defendants and separate defenses. 

§ 499. When there are several defendants in the actions 
mentioned in section four hundred and ninety-live, not united 
in interest, and making separate defenses by separate answers, 
and the plaintiff fails to recover judgment against all, the 
coui't shall award costs to such of the defendants as have judg- 
ment in their favor. 

Costs on appeal. 

§ 500. In the following cases the costs of an appeal shall 
be in the discretion of the court : 

First. When a new trial is ordered. 

Second. When a judgment is modified. 

[1 Cal. 61. 

As to costs on filing of remittitur from supreme court, see post, 
6650 



(a) The original section was the same as the text, except that itnaed 
the words " two hundred " instead of" three hundred." 
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CSS Ml. 502, and 503 wore repealed by act of May 4, 1855, 250.] (a) 

FceK of refereen. 

§ 504. The fees of referees shall be five dollars to each for 
every day spent in the business of the reference ; but the 
parties may agree in writing apon any other rate of compen- 
sation, and thereupon sach rate shall be allowed. 

Co&ts on conHnuanee. 

§ 505. When an application is made to a court or referee 
to postpone a trial, the payment of costs occasioned by the 
postponement may be imposed, in the discretion of the court 
or referee, as a condition of granting the Bame.(fr) [Amend- 
ment j approved May 4, 1855, 250. 

Costs after tender and payment into court. 

§ 506. When in an action for the recovery of money only, 
the defendant alleges in his answer that before the commence- 
ment of the action he tendered to the plaintiif the full amount 
to which he was entitled, and thereupon deposits in court for 
plaintiff the amount so tendered, nnd the allegation be found 
to be true, the plaintiff shall not recover costs, but shall 
pay costs to the defendant. 

[28Cal.238; 32 Cal. 168.] 

(a) The repealed sections 501, 502, and 503, provided for the amount 
of costs to be allowed in various cases, also for allowances by way of 
per centage ; also for costs In cases of defoult. Sections 501 and 602 
bad been amended by act of May 18, 1853, 276. 

(6) The original section had the words *' payment to the advene 
party of a sum not exceeding twenty dollars, besides the fees of wit- 
nesses,* 'instead of '* payment of costs occasioned by the postpone- 
ment.** 
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Costs in cases qfexecutorn and trustees. 

§ 507* In an action proeecnted or defended by au execu- 
tor, administrator, trustee of [an] express trust, or a person 
expressly authorized by statute, costs may be recovered, as in 
action by and against a person prosecuting or defending in 
his own right ; but such costs shall, by the judgment, be made 
chargeable only upon the estate, fund, or party represented, 
unless the court shall direct the same to be paid by the plaint- 
iff or defendant, personally, for mismanagement or bad faith 
in the action or defense. 

Costs on review other than appeal. 

§ 508. When the decision of a court of inferior jurisdic- 
tion in a special proceeding, is brought before a court of 
higher jurisdiction for a review in any other way than by 
appeal, the same costs shall be allowed as in cases on appeal, 
and may be collected by execution, or in such manner as the 
court may direct, according to the nature of the case. 

Court tax on suits and appeals. Fee books. 

§ 509. On the commencement of an action, the plaintiff, 
and on the filing of notice of appeal from final judgment, the 
appellant, shall pay to the clerk three dollars, to be applied 
to the payment of the salary of the judge of the court in 
which the payment is made. Each clerk shall keep a true 
and accurate account of all moneys so received, and shall 
pay over the same at the end of each month to the judge of 
each court, taking duplicate receipts for each payment, one of 
which shall be filed by the said clerk in his office. On the 
first day of each month the said clerk shall deliver to the 
auditor of the county an account of all sums received, speci- 
fying the cases in which received, and of all sums paid out. 

236 



i 



510 Costs. 510 

At the same time, a like account shall be made ont and for- 
warded by Bnch clerk to the controller of State of the snms 
paid into the district court, and of the sums paid out, with the 
other receipts of said judge therefor. It shall be the duty of 
the district attorney, at the commencement of each month, 
to examine the books of said clerk, and if found correct in 
the amount paid to the district judge, he shall make and exe- 
cute a certificate to such controller to that effect ; and if said 
books shall be found correct in the amount paid to the county 
judge, the said district attorney shall in like manner make 
and execute a certificate to the county auditor to that effect. 
In paying the salary of an\' district judge, the controller shall 
deduct the amount paid to such judge, as shown by his 
receipt ; and in like manner the county auditor, in paying 
the salary of any county judge, shall deduct the amount to 
such judge, as shown by his receipt. (a) [AmendTnent^ ap- 
proved April 25, 1863, 498. 

Bill of costs. 

§ 610. The party in whose favor judgment is rendered, 
and who claims his costs, shall deliver to the clerk of the 
court, within two days after the verdict or decision of the 
court, a memorandum of the items of his costs and necessary 
disbursements in the action or proceeding ; which memoran- 
dum shall be verified by the oath of the party, or his attor- 
ney, stating that the items are correct, and that the disburse- 

'■ ' ■ ■ ■ I I ^^^ — ■! I !■■ I MlM.^ ■■■ I .III ■■■■. . -7 W ■ .. . ■ ■ M 

(a) The original section dlfTered fVom the text in respect to the 
manner of making out and auditing accounts. It was amended, April 
12. 1869, 224, and March 'i.*), 1862, 88. 
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ments have been necessarily incurred in the action or pro- 
ceeding, (a) [Amendment^ approved May 4,1855, 250. 
[SCal. 115; II Cal. 341; 16 Gal. 403; 24 Cal.350; 28 Gal. 24.^3 

Entry of costs in jiidgment. 

§ 511. The clerk shall include in the judgment entered up 
by him, any interest on the verdict, or decision, of the court, 
from the time it was rendered, or made, and the costs, if the 
same have been taxed, or ascertained ; and he shall, wuthin 
two days after the same shall be taxed, or ascertained, if not 
included in the judgment, insert the same in a blank, left in 
the Judgment for that purpose, and shsAl make a similar inser- 
tion of the costs in the copies and docket of the judgment. (6) 
[^Amendment^ approved May 17, 1861, 494 ; took ^ect from 
passage. 

[23 Cal. 219. 

As to interest on judgmenta, see post, 733. 

As to the per centage on the amount recovered in certain litigated 
cases in San Francisco, see ante, 495.] 

<a' Original section : 

S 510. The party In whose favor Judgment is rendered, and who 
claims his costs, shall deliver to the clerk of the court a memoran- 
dum of the items of the costs to which he is entitled. He may include 
In the costs all the necessary disbursements in the action or proceed- 
ing, including the fees of officers allowed by law, the fees of wit- 
nesses, the necessary expenses, taking depositions by commission or 
otherwise, the compensation of referees, and the fees paid on the 
commencement of the action, or on filing the notice of appeal. The 
memorandum shall be accompanied by the affidavit of the party, 
that the Items are correct to the best of his knowledge and belief, 
and that the disbursements have been necessarily incurred in the 
action. The memorandum and affidavit shall be delivered to the 
clerk within twenty-four hours after the rendition of the verdict, or 
the costs shall be deemed waived. 

{b) The original section required the clerk to include in the Judg- 
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Security for costs. Stay of proceedings. 

§ 512. When the plaintiff in an action resides ont of the 
State, or is a foreign corporation, secarity for the costs and 
charges which may be awarded against such plaintiff may be 
required by the defendant. When required, all proceedings 
in the action shall be stayed until an undertaking, executed 
by two or more persons, be filed with the clerk, to the effect 
that they will pay such costs and chai'ges as may be awarded 
against the plaintiff by judgment, or in the progress of the 
action, not exceeding the sum of three hundred dollars. A 
new or an additional undertaking may be ordered by the 
court or judge upon proof that the original undertaking is 
insufficient security, and proceedings in the action stayed 
until such new or additional undertaking be executed and filed. 

[19 Cal. 80.] 

Affidavit of sureties. 

§ 513. Each of the sureties on the undertaking mentioned 
in the last section shall annex to the same an afildavit that 
he is a resident and householder or freeholder within the 
county, and is worth double the amount specified in the under- 
takings over and above all his just debts and liabilities, exclu- 
sive of property exempt from execution. 

[As to affidavit of sureties^ see post, 650.] 

Dismissed of action. 

$ 514. After the lapse of thirty days from the service of 
notice that security is required, or of an order for new or 
additional security, upon proof thereof , and that no undertak- 
ing as required has beeen filed, the court or judge may order 
the action to be dismissed. 

ment '' the costs, the per centage allowed, and any interest on the 
verdict t)rom the time it was rendered/* 
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TITLE XV. 

OF MOTIONS, 0UDKR8, NOTICES, SERVICE OF PAPERS, AND 
MISCELLANEOUS PROVISIONS. 

Motions and orders^ what. 

§ 515. Every direction of a court or judge made or en- 
tered in writing, and not included in a judgment, is denomin- 
ated an order. An application for an order ie a motion. 

[30 Cal. 530, 9«0; 31 Cal. 170. 

As to what orden may be granted, motions heard, and business 
done at chambers, see *' Act concerning the courts of Justice of this 
State, and Judicial officers,'' approved April 20, 1863,333; Bittell's 
Geu. Laws, 1256. 

As to powers of court commissioners, see same act; Hitteirs Gen. 
Laws, 1270, and 1321.] 

Motions, where to be made, 

§ 516. Motions shall be made in the conuty in which the 
action is brought, or in an adjoining connty in the same dis- 
trict 

[32 Cal. 655.] 

Notice of motion. 

§ 517. When a written notice of a motion is necessary, 
it shall be given, if the court be held in the same district 
with both parties five days before the time appointed for 
the hearing ; otherwise ten days, but the court, or judge, or 
county judge may prescribe a shorter time.(a) {Amendmeutf 
approved May 18, 1853, 276. 

[22 Cal. 479.] 

(a) The original section had the words " or Judge may by an order 
to show cause/' instead of ''or Judge, or county Judge." 
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Transfer of motion, 

§ 618. When a notice of a motion is given, or an order to 
show cause is made returnable before a judge out of court, 
and at the time fixed for the motion, or on the return day of 
the order, the judge is unable to hear the parties, the matter 
may be transferred by his order to some other judge,.before 
whom it might originally have been brought. 

Service of notices and other papers. 

§ 519,* Written notices and other papers, when required 
to be served on the party or attorney, shall be served in the 
manner prescribed iu the next three sections, when not other- 
wise provided ; but nothing iu this title shall be applicable to 
original or final process, or any proceedings to bring a party 
into contempt. 

Service^ how made. 

§ 520.* The service may be personal, by delivery to the 
party or attorney, on whom the service is required to be 
made, or it may be as follows : ' 

First. If upon an attorney, it may be made during his 
absence from his office, by leaving the notice or other papers 
with his clerk therein, or with a person having charge there- 
of; or when there is no person in the office, by leaving them, 
between the hours of eight in the morning and six in the 
afternoon, in a conspicuous place in the office ;' or if it be not 
open, so as to admit of such service, then by leaving them at 
the attorney's residence, with some person of suitable age 
and discretion ; and if his residence be not known, then by 
putting the same, inclosed in a envelope, into the post office, 
directed to such attornev. 



* Applicable to justices' courts, see 635. 
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Second. If upon a party, it may be made by leavinf]^ the 
notice or other paper at his residence between the hours of 
eight in the morning and six in the evening, with some per- 
son of suitable age and discretion ; and if his residence be 
not known, by putting the same, inclosed iu an CDvelope, 
into the post office directed to such party. 

[22 CaL 650; 28 Cal. 151; 32 Cal. 475.] 



Service hy mail, 

§521. Service by mail maybe made, where the person 
making the service, and the person on whom il is to be made, 
reside in different places, between which there is a regular 
communication by mail. 

[30 Gal. 182.1 

When service by mail complete. 

§ 522. In case of service by mail, the notice, or other 
paper, shall be deposited in the post office, addressed to the 
person on whom it is to be served, at his place of residence, 
and the postage paid. And in such case, the time of service 
shall be increased one day for every twenty-five miles dis- 
tance, between the place of deposit and the place of address ; 
provided, that service in any case shall be deemed complete 
at the end of ninety days from the date of its deposit in the 
post office, (a) [Amendment ^ approved May 17, 1861, 496. 

[23 Cal. 152.] 

(a) The original section bad the words *' twenty miles/* instead 
of " twenty-five miles," and did not contain tlie proviso. 



242 



523 MisceUcmeam Provisions. 526 

What deemed appearance, 

§ 523.* A defendant shall be deemed to appear in an ac- 
tion when he answers, demurs, or gives the plaintiff written 
notice of Jiis appearance, or when an attorney gives notice 
of appearance for him. After appearance, a defendant or 
his attorney shall be entitled to notice of all sabsequent pro- 
ceedings of which notice is required to be given. Bat where 
a defendant has not appeared, service of notice or papers 
need not to be made upon him, unless he be imprisoned for 
want of bail. 

[27 Cal. 295; 38 Cal. 649, 668; 30 Cal. 439; 31 Cal. 342.] 

Service on 9ion residents. Service on aWyrney. 

§ 524. When a plaintiff or a defendant who has appeared 
resides out of the State, and has no attorney in the action or 
proceeding, the service may be made on the clerk for him. 
But in all cases where a party has an attorney in the action 
or proceeding, the service of papers, when required, shall be 
upon the attorney instead of the party, except of subpoenas, 
of writs, and other process issued in the siiit, and of papers 
to bring him into contempt. 

Successive actions on one contract. 

§ 526.* Successive actions may be maintained upon the 
same contract or transaction, whenever, after the former ac- 
tion, a new cause of action arises therefrom. 

Consolidation of actions. 

5 526.* Whenever two or more actions are pending at 
one time between the same parties, and in the same court, 



* Applicable to Jastlces* courts, see 635. 
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upon caases of action which might have been joined, the 
court may order the actions to be consolidated into one. 
[5CaI.82; 29 Cal. 307.] 

Actions to determine adverse claims. 

§ 527.* An action may be brought by one person against 
another, for the purpose of determining an adverse claim 
which the latter makes against the former, for money or 
property, upon an alleged obligation ; and also against two 
or more persons, for the purpose of compel liug one to satisfy 
a debt due to the other, for which the plaintiff is bound as 
security. 
[24 Cal. 130.] 

Clerk'' s register of actions. 

§ 528. The clerk shall keep among the records of the 
court a register of actions. He shall enter therein the title 
of the action, with brief notes under it, from time to time, of 
all papers filed and proceedings had therein. 

Powers of referees and arbitrators. 

§529. Wlien there are three referees, or three arbitra- 
tors, all shall meet, but two of them may do any act which 
might be done by all. 

Time for doing acfs^ how computed. Exteymon. 

§ 530. The time within which an act is to be done, as 
provided in this act, shall be computed by excluding the first 
day, and including the last ; if the last day be Sunday, it shall 
be excluded. When the act to be done relates to the plead- 
ings in the action, or the undertakings to be filed, or the justi- 

* Applicable to JuaUces' courts, see 688, 
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iication of Bureties, or the Bervice of notices, other than of 
appeal, or the preparation of etatements, or of bills of excep- 
tions, or of ainendaients thereto, the time allowed by this act 
may be extended, upon good cause shown, by the court in 
which the action is pending, or the judge thereof, or in the 
absence of such judge from the county in which the action is 
pending, by the county judge ; but such extension shall not 
exceed thirty days, beyond the time prescribed by this act, 
without the consent of the adverse party. (a) [Amendment^ 
approved May 20, 1861, 590 ; took ^fect July 1, 1861. 
[8 CaL 412 ; 27 Cal. 107 ; 28 CaL 238 ; 82 Cal. 347.] 

ErUiMlng affidavit^ notices^ etc. 

§ 531,* An athdavit, notice, or other .paper, without the 
title of the action or proceeding in which it is made, or with 
a defective title, shall be as valid and effectual for any pur- 
pose as if duly entitled, if it intelligibly refer to such action 
or proceeding. 

[3 Cal. 94.J 

Limitation of action on cause arising out of State, 

§ 632.* When a cause of action has arisen in another 
state, or in a foreign country, and by the laws thereof an 
action thereon cannot there be maintained against a person 
by reason of the lapse of time, an action thereon shall not be 
maintained against him in this State, except in favor of a 
citizen thereof, who has held the cause of action from the 
time it accrued. 

[See in connection witli the above provision the act of April 2, 
1855, 75; Hittell's Gen, Laws, 4376.] 



* Applicable to justices' courts, see 635. 

(a) The original section consisted of tlie first section of the text 
alone. 
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TITLE XVI. 

OF PROCEEDINGS IN CIYIL CASES IN JUSTICES* COURTS. 

CHAPTER I. 

■ 

OF THE PARTIES AND THE TIME AND PLACE OF COMMENC- 
ING ACTIONS IN justices' COURTS. 

Proviaionti ofprndice act made applicable, 

§ 633. The provisions of title one of this act, as to parties 
to actions, shall be applicable to actions of which a justice's 
coart has jurisdiction ; also, the provisions of this act from 
section three hundred and seventeen to section three hund- 
red and thirty-two, both sections inclusive, are hereby made 
applicable to justices* courts, the word "justice" being sub- 
stituted for the word "clerk," and the word ''constable'* 
for the word "sheriif."(«) [Amendment, approved April 

28, 1860, 298. 

[As to actions In which jastices of the peace have jurisdiction, 
see ** Act concerning the courts of Justice of this State, and judicial 
officers,*' approved April 20, 1863, 333; Hitteirs Gen. Laws, 1379.] 

Who may prosecute or defend. 

§ 634. Parties in justices' courts may prosecute or defend 
in person, or by attorney : and any person, on the request of 
a party, may act as his attorney, except that the constable 
by whom the summons or jury process was served, shall not 
appear or act on the trial in behalf of either party. 

(a) The original section consisted only of the words of the text 
down to and including the word "Jurisdiction.'* 
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Jurisdiction of person. 

§ 635. No person shall be held to answer to any summons 
issued against him from a justice's court, in a civil action, in 
any township or city other than the one in which he shall 
reside, except in the cases following : 

First. When there shall be no justice's court for the 
township or city in which the defendant may reside, or no 
justice competent to act on the case. 

Second. When two or more persons shall be jointly or 
jointly and severally bound in any debt or contract, or other- 
wise jointly liable in the same action, and reside in different 
townships or different cities of the same county, or in dif- 
ferent counties, the plaintiff may prosecute his action in a 
justice'^ court of the township or city in which any of the 
debtors or other persons liable may reside. 

Third. In cases of injury to the pei'son, or to real or per- 
sonal property, the plaintiff may prosecute hi& action in the 
township or city where the injury was committed. 

Fourth. Where personal property, unjustly taken or de- 
tained, is claimed, or damages therefor are claimed, the 
plaintiff may bring his action in any township or city in 
which the property may be found, or in which the property 
was taken. 

Fifth. When the defendant is a non-resident of the coun- 
ty, he may be sued in any township or city wherein he may 
be found. 

Sixth. When a person has contracted to perform any obli- 
gation at a particular place, and resides in another county 
or in a township or city of the same county, he may be sued 
in the township or city in which such obligation is to be 
performed or in which he resides ; and for the purpose of 
justices' courts' jurisdiction under this clause, the township 
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I 

or citj in which the obligation is incurred shall be deemed to 
be the township or city in which it is to be performed, unless 
there is a special contract to the contrary. 

Seventh* When the foreclosure of a mortgage or the 
enforcement of a lien upon personal property is sought by 
the action, the plaintiff may sue in the township or city 
where the propierty is situated. 

Eighth. Any person or persons residing in the City of 
San Francisco may be held 'to answer to any summons 
issued against him or them from the court of a justice for 
any township within the corporate limits of the City of San 
Francisco, in any action or proceeding whereof justices of 
the peace of the City or County of San Francisco have or 
may have jurisdiction by law; provided^ nothing herein con- 
tained shall be construed to allow any justice of said city 
or county to hold a court in any other township than the 
one for which he shall have been elected. (o) [Amendment ^ 
approved March 30, 1 868, 1867-8, 550 ; took ^ect immediately. 

[16 Cal. 297. 

As to actions against non-residents of the State, there is a supple- 
mentary provision in the act of MarchjSO, 1868, from which the above 
amendment is taken, see post, 723. 

There is now but one j usticcs* court in the City and County of San 
Francisco, consisting of five justices of the peace. See act of March 
26,1866; 1865-6,423.] 

(a) The original section had the word ** where " Instead of 
"when" at the beginning of the first, second, fifth, and seventh 
subdivisions. It did not contain the eighth subdivision. 

The sixth subdivision did not have the words "county or In »" 
or *'of the same county,** nor the last clause of the subdivision 
as amended in tlie text commencing with the words " and for the 
purpose of." 

It was amended. May 18, 1861, 276, so as to read like the text, 
except that the sixth subdivision remained as it had been in the 
original section. 
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Judgment by confession. 

§ 536. Judgment npon confesBion may be entered up in 
any justice's court in the State specified in the confession. 

Voluntary appearance. Place of performance. 

§ 537. Justices' courts shall have jurisdiction of an action 
and the persons of the parties thereto, upon the voluntary 
. appearance of the parties without summons, and without re- 
gard to their residences or the place where the cause of 
action arose or the subject matter of the action may exist. 
The plaintiff may commence an action by summons, either 
in the township or city where the contract was by ils terms 
to be performed, or in which the defendant resides, as he may 
elect. («) [Amendment J approved April 2, 1866 ; 1865-6, 
701. 



CHAPTER II. 

SUMMONS, ARREST, ATTACHMENT, AND CLAIM OF PERSONAL 

PROPERTY. 

AcHon^ houf commenced, 

§ 538. Actions in justices' courts shall be commenced by 
filing a copy of the account, note, bill, bond, or instrument 
upoft which the action is brought, or a concise statement in 
wi'iting of the cause of action, and the issuance of a sum- 

(a) Original section : 

S 537. Justices* courts shall have jurisdiction of an action upon 
the voluntary appearance of the parties without summons, without 
regard to their residences, or the place where the cause of action 
arose, or the subject matter of the action may exist. 
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mons thereon, or by the volontary appearance and pleadings 
of the parties without aummons. In the latter case the action 
shall be deemed commenced at the time of appearance. 

Guardian ad litem of infant, how appointed. 

f 539. When a guardian is necessary, he shall be appoint- 
ed by the justice as follows : 

First, If the infant be plaintiff, the appointment shall be 
made before the summons is issued, upon the application of 
the infant, if he be of the age of fourteen years or upwards ; 
if under that age, upon the application of some relative or 
friend. The consent in writing of the guardian to be ap- 
pointed, and to be responsible for costs, if be fail in the action, 
shall be first filed with the justice. 

Second. If the infant be defendant, the guardian shall be 
appointed at the time the summons is returned, or before the 
pleadings. It shall be the right of the infant to nominate his 
own guardian, if the infant be over fourteen years of age, 
and the proposed guardian be present and consent in writing 
to be appointed. Otherwise, the justice may appoint any 
suitable person who gives snch consent. 

Summons. 

f 640. The summons shall be addressed to the defendant 
by name, or if his name be unknown, by a fictitious name; 
and shall summon him to appear before the justice at his 
office, naming its township or city, and at a time specified 
therein, to answer the complaint of the plaintiff, for a cause 
of action therein described in general terms, suflScient to ap- 
prise the defendant of the nature of the claim against him ; 
and in action for money or damages, shall state the amount 
for which the plaintiff will take judgment, if the defendant 
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fail to appear and answer. It shall be subscribed by the 
justice before whom it is retarnable. 

Time of appearance, 

§ 541. The time in which the summons shall require the 
defendant to appear and answer the complaint shall be as 
follows : 

First. If the plaintiff and defendant reside within the 
township when [where] the action is bronght, within ten 
days after the service thereof. 

Second. If the plaintiff and defendant reside out of the 
township bat within the county where the action is brought, 
within five days after the service thereof. 

Third. If the plaintiff reside out of the township where 
the action is brought and the defendant resides in said town- 
ship, within three days after the service thereof. 

Fourth* If the defendant reside out of the county or town- 
ship in which the action is brought and the plaintiff resides 
in said township, within fifteen days after the service there- 
of. 

Tbe defendant may appear in the action by demurrer or 
answer at any time after service of summons upon him, and 
shall notify the plaintiff, by written notice, of such appear- 
ance. If any of the defendants shall fail to answer or appear 
in the action within the time pre8cril>ed in the summons, such 
default shall be entered by the justice in his docket. If all 
of the defendants shall fail to appear or answer within the 
time prescribed in the summons, the justice shall thereupon 
enter judgment against them fof the amount demanded in the 
summons, where the action is brought upon a contract for the 
direct payment of money ; and in all other cases shall hear 
tbe proofs, and give judgment in accordance with the plead- 

251 



542 Justices^ (hurts — Summons, 542 

ings and proofs. Where all the defendants served with pro- 
cess shall have appeared, or some of them have appeared 
and the remaining defendants have made default, the justice 
may proceed to try the cause, or, upon good cause shown by 
either party, may fix the day for trial on any subsequent day 
not more than ten days thereafter. (a) [Amendment ^ approved 
March 30, 1868 ; 1867-8, 550 ; took ^'ect immediately. 
[8 Cal. 339.] 

Service of summons. 

§ 642. The summons shall be served by the sheriff or a 
constable of the county as follows : 

First. If the action be against a corporation, by delivery 
of a copy to the president or other head of the corporation, 
or to the secretary, cashier, or managing agent thereof; or 
when no such ofiicer resides in the county, to a director resi- 
dent therein. 

Second. If against a minor under the age of fourteen 

— ^^' ■ II ■ ■ ■■■■ — ■--■-■■■ ^ . ■ ■ ■ ■ ■■■■■■■ !■ fc^— ^^M— ^^.^t— ^ I ■ ■ ■ I ■ 1MB 

(a) The original section was as follows : 

SMI. The time mentioned in the summons for the appearance of 
the defendant, and time of service, shall be as follows : 

Firtt. When the summons is accompanied with an order to arrest 
the defendant, it shall be returnable immediately. 

Second. When the defendant is not a resident of the township or 
city, or when the plaintilf is not a resident and gives the security re- 
quired by this act, it shall be returnable not more than two days 
flrom its date, and shall be served at least one day before the time for 
appearance. 

Third. In all other cases it shall be rotumabla in not less than two 
or more than ten days from its date, and shall be served at least two 
days before the time for appearance. 

The original section was amended. May 15, 1854, 84, so as to leave 
out of tlie second subdivision the words " and gives the security re- 
quired by this act** alXer the words ''when the plaintiff is not a 
resident. ' 
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years, by delivery of a copy to such minor, and also to his 
father, mother, or guardian ; or if there be none within the 
county, then to any person having the care or control of such 
minor, or with whom he resides, or in whose service he is. 

Third. If against a person judicially declared to be of un- 
sound mind, or incapable of conducting his own affairs, and 
for whom a guardian has been appointed, by delivery of a 
copy to such guardian. 

Fourth. lu all other cases, by delivery of the copy to the 

defendant personally. 

[10 Cal. 93.] 

[As to service by a person specially deputed, see post, 613.] 

Service by publication, 

§ 543. When the person upon whom the service is to be 
made resides out of the State, or has departed from the State, 
or cannot after due diligence be found within the State, or 
conceals himself to avoid the service of summons, and the 
fact shall appear, by affidavit, to the satisfaction of the justice, 
and it shall, in like manner, appear that a cause of action 
exists against the defendant in respect to whom the service 
is to be made, the justice shall grant an order that the service 
be made by the publication of the summons ; the order shall 
direct the publication to be made in a newspaper, to be desig- 
nated as most likely to give notice to the person to be served, 
and for such length of time as may be deemed reasonable, at 
lea&t once a week ; provided, that publication against a de- 
fendant residing out of the State, or absent therefrom, shall 
not be less thiin three months. The service of summons shall 
be deemed complete at the expiration of the time prescribed 
by the order of publication ; the justice shall also direct a 
copy of the summons to be forthwith deposited in the post- 
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office, directed to the perBon to be eerved at hie place of resi- 
dence. («) [Amendment, passed May 15, 1854, 84 ; took ^ect 
J«/y 1, 1854. 
[23 Cal. 850 

Order of arrest. 

§ 544. An order to arrcBt the defendant may be indorsed 
on a Bummons issued by the justice, and the defendant may 
be arrested thereon by the sheriff or constable, at the time of 
serving the summons, and brought before the justice, and there 
detained until duly discharged in the following cases, arising 
after the passage of this act; 

First. In an action for the recovery of money, or damages, 
on a cause of action arising upon contract, express or implied, 
when the defendant is about to depart from the State, with 
intent to defraud his creditors ; or where the action is for a 
willful injury to the peraon, or for taking, detaining, or injur- 
ing personal propeity. 

Second. In an action for a line or penalty, or for money or 
property embezzled, or fraudulently misapplied, or converted 
to his own use by an attorney, factor, broker, agent, or clerk, 
in the course of his employment as such, or by any other per- 
son in a fiduciary capacity. 

Third. When the defendant has been guilty of a fraud in 
contracting the debt, or incurring the obligation for which 
the action is brought. 

Fourth, When the defendant has removed, concealed, or 



(a) The original section provided that accounts, notes, bills or ob- 
ligations annexed to the complaint or flied with the justice should 
be deemed admitted unless the defendant specifically denied the same 
In a verified answer. The same object is now accomplished by sec- 
tion .577. 
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disposed of bis property, or is about to do so, with intent to 
defraad bis creditors. But no female shall be arrested in any 
action. 

Affidavit and undertaking for arrest. 

§ 645. Before an order for an arrest shall be made, the 
party applying shall prove to the satisfaction of the justice, by 
the affidavit of himself or some other person, the facts on 
which the application is founded. The plaintiff shall also ex- 
ecute and deliver to the justice a written undertaking?, with 
two or more sureties, to the effect that if the defendant re- 
cover judgment, the plaintiff will pay to him all costs that 
may be awarded to the defendant, and all damages which be 
may sustain by reason of the arrest, not exceeding the sum 
specified in the undertaking, which shall be at least two 
hundred dollars. 

[For a provision relating to deposit In place of undertaking, see 
post, 668.] 

Proceedings after arrest. 

§ 546. The defendant, immediately upon being arrested, 
shall be taken to the office of the justice who made the order, 
and if he be absent, or unable to try the action, or if it be 
made to appear to him by the affidavit of defendant, that he 
is a material witness in the action, the officer shall immedi- 
ately take the defendant before the next justice of the city or 
township, who shall take cognizance of the action, and pro- 
ceed thereon, as if the summons had been issued and the order 
of arrest made by him. 

Notice of arrest to plaintiff. 

§ 547. The officer making the arrest shall immediately 
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give notice thereof to the plaintiff or his attorney, or agent, 
and indorse on the summons, and subscribe a certificate, stat- 
ing the time of serving the same, the time of the arrest, and 
of his giving notice to the plaintiff. 

Cu^ody of defen4iarU, 

§ 648. The officer making an arrest shall keep the defend- 
ant in custody until duly discharged by order of the justice. 

Immediate trial. Adjournment by plaintiff. 

§ 549. The defendant under ari'est on his appearance with 
the officer, may demand a trial immediately ; and upon such 
demand being made, the trial shall not be delayed beyond 
three hours, except by the trial of another action pending at 
the same time ; or he may have an adjournment, and be dis- 
charged on giving bail, as provided in the next section. An 
adjournment at the request of the plaintiff, beyond three 
hours, shall discharge the defendant from arrest, but the action 
may proceed notwithstanding; and the defendant shall be 
subject to arrest on the execution in the same manner as if he 
had not been so discharged. 

Adjownment by defendant. Undertaking by defendant. 

§ 660. If the defendant on his appearance demand an ad- 
journment, the same shall be granted, on condition that he 
execute and file with the justice an undertaking, with two or 
more sufficient sureties, to be approved by the justice, to the 
effect that he will render himself amenable to the process of 
the court during the pendency of the action, and such as may 
be issued to enforce the judgment therein ; or that the sureties 
will pay to the plaintiff the amount of any judgment which 
he may recover in the action. On filing the undertaking spec- 
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ified in this section, the justice shall order the defendant to 
be discharged from custody. 

[For a provision relating to deposit in place of undertaking, see 
post, 6680 

Attachment. 

% 661. In an action upon a contract, expi-ess or implied, 
made after the passage of this act, for the direct payment of 
money, which contract is made or is payable in this State and 
is not secured by mortgage, lien, or pledge upon real or per- 
sonal property, the plaintiff at the time of issuing the sum- 
mons or at any time afterwards, may have the property of the 
defendant attached as security for the .satisfaction of any 
judgment that may be recovered, unless the defendant give 
security to pay such judgment, as hereinafter provided. (cr) 
[Amendment^ approved April 28, 1860 , 298. 

C2 Cal. 201 ; 29 Cal. 312.3 

Affidavit for attachment. 

§ 652. A w^rit to attach the property of the defendant 
shall be issued by the justice, on receiving an affidavit by or 
on behalf of the plaintiff, showing the same facts as are re- 
quired to be shown by the affidavit specified in section one 
hundred and twenty-one of this act.(&) [Amendment^ ap- 
proved April 15, 1858, 152. 



(a) The original section did not have the words 'Mien or pledge.'' 
It was amended April 15, 1858, 152, so as to refer to the cases of attach- 
ment as provided for by the amendment of April 15, 1858, to section 
120. 

(b) The original section specified what the affidavit should set 
forth, instead of referring to another section. 
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Undertaking on attachment, 

§ 653. Before issuing the writ, the juatice shall require a 
written undeitaking on the part of the plaintiff, with two or 
more sufficient sureties, to the effect that if the defendant 
recover judgment the plaintiff will pay all costs that may be 
awarded to the defendant, and all damages which he may 
sustain by reason of the attach raent.{«) [Amendment, ap- 
proved April 28, 1860, 298. 

[2 Cal. 251. 

For a provision relating to deposit in place of undertaking, see 
post, 668.] 

JRequirements ofvjrit, 

§ 564. The writ may be directed to the sheriff or any 
constable of the county, and shall require him to attach and 
safely keep all the property of the defendant within hia 
county not exempt from execution, or so much thereof as 
may be sufficient to satisfy the plaintiff's demand, the amount 
of which shall be stated in conformity with the complaint, 
unless the defendant give him security by the undertaking of 
two sufficient sureties, in an amount sufficient to satisfy such 
demand besides costs ; in which case, to take such under- 
taking. 

Former provisions mxide applicable. 

§ 655. The sections of this act, from section one hundred 
and twenty-four to section one hundred and forty-one, both in- 
clusive, shall be applicable to attachments issued in justices' 
courts, the word *' constable " being substituted for the word 

(a) The original section was the snme as the text. It was amend- 
ed, April 15, 1858, 152, so as to add the words '^ or if the attachment be 
dismissed" after the word "judgment" 
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" sheriff," whenever the writ is directed to a constable, and 
the word "justice " being substituted for the word "judge." 

Claim of delivery of personal property. 

§ 556 • The plaintiff in an action to recover the possession 
of personal property, may at the time of issuing the sum- 
mons, or at any time before answer, claim the delivery of 
such propeiliy to him, as provided in this chapter. 

Affidavit for delivery. 

§ 557. When a delivery is claimed, an affidavit shall 
be made by the plaintiff, or by some one in his behalf, 
showing : 

First. That the plaintiff is the owner of the property 
claimed (particularly describing it), or is lawfully entitled to 
the posseseiou thereof. 

Second. That the property is wrongfully detained by the 
defendant. 

Third. The alleged cause of the detention thereof, ac- 
cording to his best knowledge, information, and belief. 

Fourth. That the same has not been taken for a tax, as- 
sessment, or fine, pursuant to a statute ; or seized under an 
execution, on an attachment against the property o& the 
plaintiff, or if seized, that it is by statute exempt from such 
seizure; and, 

Fifth. The actual value of the property. 

Order for delivery. 

§ 558. The justice shall thereupon, by an indorsement in 
writing upon the affidavit, order the sheriff or a constable of 
the county to t-ake the same from the defendant, and deliver 
it to the plaintiff, upon receiving the midertaking mentioned 
in the fallowing section. 
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Undertaking on delivery. 

§ 559. Upon the receipt of the affidavit, and order, with 
a written undertaking, executed by two or more aafficient 
sureties, approved by the officer, to the effect that they are 
bound in double the value of the property as stated in the 
affidavit, for the prosecution of the action, for the return of 
the property to the defendant, if return thereof be adjudged, 
and for the payment to him of such sum as may, for any 
cause, be recovered against the plaintiff, the officer shall 
forthwith take the property described in the affidavit, if it be 
in the possession of the defendant, or his agent, and iietain it 
in his custody. He shall also, without delay, serve on the 
defendant a copy of the affidavit, order, and undertaking, by 
delivering the same to him personally, if he can be found 
within the county, or to hi3 agent, from whose possession 
the property is taken, or if neither can be found within 
the county, by leaving them at the usual place of abode 
of either within the county, with some person of suitable 
age and discretion, or if neither have any known place of 
abode within the county, by putting them into the nearest 
post-office directed to the defendant. 

Exception to plaiiUiff^s sureties. Justification. 

§ 560. The defendant may, within two days after the 
service of a copy of the, affidavit and undertaking, give notice 
to the officer that he excepts to the sufficiency of the sureties. 
If he fails to do so, he shall be deemed to have waived all 
objection to them. When the defendant excepts, the sure- 
ties shall justify on notice before the justice ; and the officer 
shall be responsible for the sufficiency of the sureties until 
the objection to them is either waived as above provided, or 
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nntil they joBtify. If the defendant except to the Bareties, 
he cannot reclaim the property as provided in the next sec- 
tion. 

Uiidertaldng for return of property. 

§ 561. At any time before the delivery of the property to 
the plaintiff, the defendant may, if he do not except to the 
sureties of the plaintiff, require the return thereof, upon giv- 
ing to the officer a written undertaking, executed by two or 
more sufficient sureties, to the effect that they are bound, in 
double the value of the property, as stated in the affidavit of 
the plaintiff, for the delivery thereof to the plaintiff, if such 
delivery be adjudged, and for the payment to him of such 
sum as may for any cause be recovered against the defend- 
ant. If a return of the property be not so required witbin 
two days after the taking and service of notice to the defend- 
ant, it shall be delivered to the plaintiff, except as provided 
in this chapter. 

Justi/i-cation of defendanfs sureties. 

$ 562. The defendant's sureties, upon reasonable notice 
to the plaintiff, shall justify before the justice ; and upon such 
juBtiftcation, the officer shall deliver the property to the 
defendant The officer shall be responsible for the defend- 
ant's sureties until they justify, or until the justiticatiou is 
completed or expressly waived, and may retain the property 
until that time ; but if they, or others in their place, fail to 
justify at the time appointed, he shall deliver the property to 
the plaintiff. 

Concealed property, 

$ 563. If the property or any part thereof be concealed 
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in a building, or indoBare, the officer diall pabliclv demand 
its delivery; and if it be not delivered, be shall cause the 
building or inclosure to be broken open, and take the prop- 
erty into his possession. 

Keeping of property taken. 

§ 564. When the officer shall have taken property, as in 
this chapter provided, he shall keep it in a secure place, and 
deliver it to the party entitled thereto, upon receiving his law- 
ful fees for taking, and his necessary expenses for keeping 
the same. 

Claim of third person. Indemnity bond. 

§ 566. If the property taken be claimed by any other 
person than the defendant or his agent, and such person make 
affidavit of his title thereto, or i*ightto the possession thereof, 
stating the grounds of such title or right, and serve the same 
upon the officer, the officer shall not be bound to keep the 
property, or deliver it to the plaintiff, unless the plaintiff, on 
demand of him or his agent, indemnify the officer against 
such claim, by an undertaking, executed by two sufficient 
sureties, accompanied by their affidavits, that they are each 
worth double the value of the property as specified in the affi- 
davit of the plaintiff, over and above their debts and liabili- 
ties, exclusive of property exempt from execution, and are 
freeholders or householders of the county ; and no claim to 
such property by any other person than the defendant or his 
agent shall be valid against the officer, unless so made. 

Return of proceedings. 

§ 566. The officer shall return the order and affidavit, 
with bis proceedings thereon, to the justice within five days 
after taking the property mentioned therein. 
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Qualification of sureties. 

§ 567. The qualification of sureties on the several under- 
takings required by this chapter, shall be as follows : 

First. Each of them shall be a resident, and householder, 
or freeholder within the county. 

Second. Each shall be worth double the amount stated in 
the undertaking, over and above all his debts and liabilities, 
exclusive of property exempt from execution. 

[As to affidavit of Bureties, see post, 650.] 



Justification of sureties, how taken. 

§ 568. For the purpose of justification, each of the sure- 
ties shall attend before the justice at the time mentioned in 
the notice, and may be examined on oath, on the part of the 
adverse party, touching his sufficiency, in such manner as 
the justice, in his discretion, may think proper. The exam- 
ination shall be reduced to writing, and subscribed by the 
sureties, if required. . 



Approval of undertaking. 

$ 569. If the justice find the sureties sufficient, he shall 
annex the examination to tbe undertaking, indorse his allow- 
ance thereon, and file the same, and the officer shall there- 
upon be exonerated from liability. 
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CHAPTER III. 

PLEADINGS AND TRIAL. 

Pleadinga^ what. 

§ 670. The pleadings in justices' conrta shall be .* 

First. The complaint by the plaintiff, stating the caase of 
action. 

Second. The answer by the defendant, stating the ground 
of the defense. 

C4Cal. 120; 13Cal.&98.] 

Wlien pleadings to he written and verified, 

§ 671. The pleadings shall be in -writing, and verified hy 
the oath of the party, his agent or attorney, when the action 
is: 

First. For the foreclosure of any mortgage or the enforce- 
ment of any lien on personal property. 

Second, For a forcible or unlawful entry upon, or a forci- 
ble or unlawful detention of lands, tenements, or other pos- 
sessions. 

Third. To recover possession of a "mining clahn." In 
other cases the pleadings may be oral or in writing. 

C20 Cal. 49.] 

Oral pleadings. Form of pleaditigs. 

§ 672. When the pleadings are oral, the substance of them 
shall be entered by the justice in his docket ; when in writ- 
ing they shall be iiled in his office, and a reference to them 
made in the docket. Pleadings shall not be required to be 
in any particular form, but shall be such as to enable a 
person of common understanding to know what is intended. 
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Complaint. 

§673. The complaint shall state in a plain and direct 
manner l^e facts constituting the cause of action. 

Arutw€7'. 

§ 674. The' answer may contain a denial of any of the 
material facts stated in the complaint, which the defendant 
believes to be untrue, and also a statement, in a plain and 
direct manner, of any other facts constituting a defense, or a 
counter claim upon which an action may be brought by the 
defendant against the plaintiff in a justice's court. 

[17 Cal. 80 ; 23 Cal. 61 ; 30 Cal. 545.] 

Want of information a denial. 

% 675. A statement in answer that the party has not suffi- 
cient knowledge or information in respect to a particular 
allegation in the previous pleading of the adverse party to 
form a belief, shall be deemed equivalent to a denial. 

Action or defense on accounts^ notes ^ etc. 

§ 576. When the cause of action or counter-claim arises 
upon an- account or instrument for the payment of money 
only, it shall be sufficient for the party to deliver a copy of 
the account or instrument to the court, and to state that there 
is due to him thereupon, from the adverse party, a specified 
sum, which he claims to recover or setoff. The court may, 
at the time of the pleading, require that the original account 
or instrument be exhibited to the inspection of the adverse 
party, and a copy to be furnished ; or if it be not so exhibited 
and a copy furnished, may prohibit its being afterwards given 
in evidence. 
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Genuineness of signatures admittedy except^ ^etc. 

§ 677. If the plaintiff annex to his complaint or file with 
the justice at the time of issuing the summons, a copy of the 
promissory note, bill of exchange, or other written obligation 
for the payment of money upon which the action is brought, 
the defendant shall be deemed to admit the genuineness of 
the signatures of the makers, indorsers, or assignors thereof, 
unless he specifically deny the same in his answer, and verify- 
ing the answer by his oath.(f') {Amendment^ passed May 
15, 1854, 84 ; tooh effect July i, 1854. 

Objections to pleadings. 

§578. Either party may object to a pleading of his ad- 
versary, or to any part thereof, that it is not suflSciently ex- 
plicit to enable him to understand it, or that it contains no 
cause of action or defense, although it be taken as true. If 
the court deem the objection well founded, it shall order the 
pleading to be amended, and if the party refuse to amend, 
the defective pleading shall be disregarded. 

Variances disregarded^ except, etc. 

§ 579. A variance between the proof on the trial and the 
allegations in a pleading, shall be disregarded as immaterial, 
unless the court be satisfied that the adverae party has been 
misled to his prejudice thereby. 



(a) Original section : 

S 577. Wlien the defendant answers the complaint, every material 
allegation therein, not denied by the answer, shall, on the trial, be 
taken to be true. 
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Amendments. 

§ 580. The pleadings may be amended at any time before 
the trial, to supply a deficiency or omission, when by such 
amendment substantial justice will be promoted. If the 
amendment be made after the issue, and it be made to appear 
to the satisfaction of the court by oath, that an adjournment 
is necessary to the adverse party in consequence of such 
amendment, an adjournment shall be granted. The court 
may also, in its discretion, require as a condition of an amend- 
ment, the payment of costs to the adverse party, to be fixed 
by the court, not exceeding twenty dollars ; but such pay- 
ment shall not be required unless an adjournment is made 
necessary by the amendment ; nor shall an amendment be 
allowed after a witness is sworn on the trial, when an ad- 
journment thereby will be made necessary. 

[lOCal.343: llCal. 280.] 

lltle to real property^ etc. Tranmdssion to district court. 

§ 681. The parties shall not be at liberty to give evidence 
upon any question which involves the title or possession of 
real property, or the legality of any tax, impost, assessment, 
toll, or municipal fine, nor shall any issue presenting such 
question be tried by said justice ; and if it appear, from the 
plaintiff's own showing on the trial, or from the answer of 
the defendant, verified by his oath, that the determination of 
the action will necessarily involve the question of title or 
possession to real property, or the legality of any tax, impost, 
assessment, toll, or municipal fine, the justice shall suspend 
all further proceedings in the action and certify the plead- 
ings, or if the pleadings be oral, a transcript of the same, 
fropi his docket to the district court of the county, and from 
the time of filing such pleadings or transcript with the county 
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clerk, the district court shall bajce over the action the same 
jariadiction as if it were commeuced therein.(a) {Amend- 
ment^ approved March, 1, 1864 ; 1863-4, 117 ; took effect from, 
passage. 

[24Cal.61; 81 Cal. 140.] 

Transfer of action. Notice oftrarufer. 

§ 582. If, at any time before the trial, it appear to the 
satisfaction of the justiee before whom the action is brought, 
by affidavit of either party, that such justice is a material 
witness for either party, or if either party make affidavit 
that he has reason to believe, and does believe, that he can- 
not have a fair and impartial trial before such justice, by 
reason of the interest, prejudice, or bias of the justice, 
the action may be transferred to some other justice of the 
same or neighboring township ; and in case a jury be de- 
manded, and affidavit of either party is made that he cannot 

(a) Original section : 

§ 581. The parties shall not be at liberty to give evidence by which 
the question of title to real property shall be raised on the trial be- 
fore a j astice, and if it appear from the plaintiff's own showing on 
the trial, or from the answer of the defendant, verified by his oath, 
or that of his agent or attorney, that the determination of the action 
will necessarily involve the decision of a question of title to real 
property, the justice shall suspend all further proceedings in the 
action, and certify the pleadings ; or if the pleadings be oral, a trans* 
criptof the same from his docket to the district court of the county; 
and from the time of filing such pleadings or transcript with the 
county clerk, the district court shall have over the action the same 
jurisdiction as if it were originally commenced tlicreln ; provided^ 
that when the pleadings or transcript are certified to the district 
court upon the auswei of the defendant, he shall file an undertaking 
with two or more sufilcient sureties, to be approved by the justice, 
to the eflfect that they will pay all costs of the action if it be decided 
against him by the district court. 
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have a fair and impartial trial, on aocoont of the bias or prej- 
udice of the citizens of the township against him, the action 
may be transferred to some other justice of the peace in the 
county; but only one transfer shall be allowed to either 
party. The justice to whom an action may be transferred by 
the provisions of this section, shall have and exercise the 
same jurisdiction over the action as if it had been originally 
commenced before him. The justice ordering the transfer of 
the action to another justice, shall immediately transmit to 
the latter, on payment by the party applying of all the 
costs that have accrued, all the papers in the action, together 
with a certified transcript from his docket of the proceedings 
therein. The justice to whom the case is transferred shall 
issue a notice, stating the time and place when and where 
the trial will take place, which notice shall be served upon 
the parties by an officer authorized to serve process in a jus- 
tice's court, or by any person specially deputied by the justice 
for that purpose, at least one day before the trial.(o) [Amend- 
mentf approved April 25, 1863, 502. 
C5Cal. 507; 22 Cal. 34.] 

Continuance not exceeding ten days. 

§ 683. The trial may be adjourned by consent, or upon 
application of either party, without the consent of the other, 

(a) The original section provided for adjournments, which are now 
provided for by the next section. 

It was amended, May 18, 1853, 276, so as to add to the original 
section the provisions In regard to transfers contained in the text, 
except that they did not contain the words *' bat only one transfer 
shall be allowed to either party, ^' or the last sentence. It used the 
words "payment of costs" instead of "payment by the party ap- 
plying of all the costs that have accrued.*' 
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for a period not exceeding ten days, (except as provided in 
the next section), as follows : 

First. The party asking the adjonmmeut shall, if required 
by his adversary, prove, by his own oath or otherwise, that 
he cannot, for want of material testimony, which he ex- 
pects to procure, safely proceed to trial, and shall show in 
what respect the testimony expected is material, and that he 
has used due diligence to procure it, and has been unable to 
do so. 

Second, The party asking the adjournment shall also, if 
required by the adverse party, consent that the testimony of 
any witness of such adverse party who is in attendance, be 
then taken by deposition before the justice, which shall ac- 
cordingly be done, and the testimony so taken may be read 
on the trial, with the same effect and subject to the same 
objections as if the witness were produced ; but such objec- 
tions shall be made at the time of taking the deposition. 

Third. The court may also require the moving party to 
state, upon afi5davit,the evidence which he expects to obtain, 
and if the adverse party thereupon admit that such evidence 
would be given, and that it be considered as actually given 
on the trial, or offered and overruled as improper, the trial 
shall not be postponed, (a) [Amendment y passed May 15, 
1854, 84 ; took effect July 1, 1854. 

Continttance not exceeding fmir months. 

§ 584. An adjournment may be had, either at the time of 

(a) The original section did not contain tbe words "and shall 
show in what respect the testimony expected is material, and 
that he has used due diligence to procure it, and has been unable 
to do so,** or *'but such objections shall be made at the time of 
taking the deposiUon.'* It did not have the third subdivision of the 
text. 
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joining issue, or at any sabBequent time to which the case 
may stand adjourned , on application of either party, for a 
period longer than ten days, bat not to exceed four months, 
from the time of the return of the summons, upon proof by 
the oath of the party, or otherwise, to the satisfaction of the 
justice, that such party cannot be ready for trial before tlie 
time to which he desires an adjournment, for want of mate- 
rial evidence, particularly describing it, and that the delay 
has not been made necessary by any act or negligence on his 
part since the action was commenced ; that he has used due 
diligence to procure the evidence, and has be^n unable to do 
so, and that he expects to procure the evidence at the time 
stated by him ; provided^ that if the adverse party admit 
that such evidence would be given, and consent that it may 
be considered as given on the trial, or offered, or overruled as 
improper, the adjournment shall not be had.(o) [Amend- 
ment y pasted May 15, 1854, 84 ; took ^ect July 1, 1854. 

Undertaking on long continuance. 

§ 586. No adjournment shall be granted for a period 
longer than ten days, upon the application of either party, 
except upon condition that such party file an undertaking, 
with sureties, to be approved by the justice, to the effect that 
they will pay to the opposite party the amount of any judg- 
ment which may be recovered against the party applying. 



(a) The original section did not contain the words " particularly,'* 
or " that he has used due diligence to procure the evidence and has 
been unable to do so,'* or the proviso. 
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Fmlure of parties to appear. 

§ 586. If either party shall fail to appear at the time 
fixed for trial, or at the time to which the trial has been 
adjoarned, the trial may proceed at the request of the adverse 
party, and jud^meut shall be rendered in conformity with 
the pleadings and proofs. («) [Ame7idment, approved March 
30, 1868, 18G7-8, 550 ; took eject immediately. 

[29 Cal. 312.] 

Jury trial^ when to be demanded. 

§ 687. A tri^l by jury shall be demanded at the time of 
joining. issue ; and shall be deemed waived, if neither party 
then demand it. When demanded, the trial of the case shall 
be adjourned, until a time and place fixed for the return of 
the jury. If neither party desire an adjournment, the time 
and place shall be determined by the justice, and shall be on 
the same day, or within the next two days. The jury shall 
be summoned upon an order of the justice from the citizens 
of the city or township, and not from the bystanders. 

Irnpanelment of jury . 

§ 688. At the time appointed for the trial, the justice 
shall proceed to call, from the jurors summoned, the names 
of the persons to constitute the jury for the trial of the 
issue. The jury by consent of the parties may consist of any 
number not more than twelve nor less than three. 



(a) Original section : 

S 586. If the plaintiff fail to appear at the return day of the sum- 
mons, the action shall be dismissed. If the defendant fall to appear 
at the return day of the summons, or if either party fail to attend at 
a day to which the trial has been adjounied, or fail to make the 
necessary pleading or proof on his part, the case may, nevertheless, 
proceed, at the request of the adverse party, and Judgment shall be 
given in conformity with the pleadings and proofs. 
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TcdeRmen. 

§ 589. If a sufficient number of competent and Indifferent 
jurors do not attend, the justice shall direct others to be sum- 
moned from the vicinity, and not from the bystanders, suffi- 
cient to complete the jury. 

Cliallengea of jurors, 

§ 590. Either party may challenge the jurors. The 
challenges shall be either peremptory, or for cause. Each 
party shall be entitled to three peremptory challenges. 
Either party may challenge for cause, on any grounds set 
forth in section one hundred and sixty-two. Challenges for 
cause shall be tried by the justice in a summary manner, 
who may examine the juror challenged, and witnesses. 



CHAPTER IV. 

JUDGMENT AND EXECUTION, 

Dwnissal of action witHioiU prejttdice. 

§ 59L Judgment that the action be dismissed without 
prejudice to a new action, may be entered with costs in the 
following cases : 

First. When the plaintiff voluntarily dismisses the 
action before it is finally submitted. 

Second. When he fails to appear at the time specified in 
the summons, or upon adjournment, or within one hour 
thereafter. 

Third. When it is objected at the trial, and appears by 
the evidence, that the action is brought in the wrong county, 
or township, or city ; but if the objection be taken and over- 
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ruled, it shall be the caase only of reversal on appeal, and 
shall not otherwise invalidate the judgment ; if not taken at 
the trial, it shall be deemed waived, and shall not be cause 
of reversal. 
[29 Cal. 812.] 

JvdgmerU on default. 

§ 592. When the defendant fails to appear and answer, 
judgment shall be given for ihe plaintiff as follows: 

First. When a copy of the account, note, bill, or other 
obligation upon which the action is bi'ought, was filed with 
the justice at the time the summons was issued, judgment 
shall be given without further evidence, for the sum specified 
in the summons. 

Second. In other cases the justice shall hear the evidence 
of the plaintifl', and render judgment for such sum only as 
shall appear hy the evidence to be just; but in no case 
exceeding the amount specified in the summons. 

Trial withorit jury. 

§ 593. Upon issue joined, if a jury trial be not demanded, 
the justice shall hear the evidence, and decide all questions 
of fact and of law, and render judgment accordingly. 

Entry of judgment. Specific contracts. 

§ 594. Upon a verdict, the justice shall immediately 
render judgment accordingly. When the trial is by the 
justice, judgment shall be entered immediately after the 
close of the trial, if the defendant has been arrested and is 
still in custody, in other cases it shall be entered within four 
days after the close of the trial. If the action be on a con- 
tract against two or more defendants, and the sammons is 
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served on one or more, but not on all, the judgment ahall be 
entered up only against those who were served, or have 
voluntarily appeared, if the contract be a several or a joint 
and several contract ; but if the contract be a joint contract 
only, the judgment shall be entered up against all the defend- 
ants, but shall only be enforced against the joint property of 
all, and the individual propei'ty of the defendants served, or 
who have voluntarily appeared in the action. In an action 
on a contract or obligation in writing for the direct payment 
of money, made payable in a specified kind of money or 
currency, judgment for the plaintiff, whether the iiame be 
by default or after verdict, may follow the contract or obliga- 
tion, and be made payable in the kind of money or currency 
specified therein, (o) [Amendment, approved April 27 y 1863, 
^7 ; took effect from passage, 

Hemission of excess. 

§ 595. When the amount found due to either party 
exceeds the sum for which the justice is authorized to enter 
judgment, such party may remit the excess j and judgment 
may be rendered for the residue. 

Offer to allow judffmetU. 

§ 596. If the defendant, at any time before the trial, 

offer in writing to allow judgment to be taken against him 

for a specified sum, the plaintiff may immediately have 

judgment therefor, with the costs then accrued ; but if he do 

(a) The original section consisted only of the first two sentences 
of the text. 

It was amended May 15, 1854, 84, so as to consist of all but the 
last sentence, except that it made no provision for voluntary appear- 
ance. 
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not accept such oifei' before the trial, and fail to recover in 
the action a sum equal to the offer, he shall not recover 
costs, but costs shall be adjudged against him, and if he 
recover, deducted from his recovery. But the offer and 
failure to accept it shall not be given in evidence to affect 
the recovery otherwise than as to costs, as above provided. 

Judgment when imprisonment allowed, 

§ 597. When a judgment is rendered in a case where the 
defendant is subject to arrest and imprisonment thereon, it 
shall be so stated in the judgment, and entered in the docket. 

Judgment for costs. 

§ 598.' When the prevailing party is entitled to costs by 
this chapter, the justice shall add their amount to the verdict ; 
or in case of a failure of the plaintiff to recover, or in case 
of a dismissal of the action, shall enter up judgment in favor 
of the defendant for the amount of such costs. 

Transcript of judgment. How made Hen on real estate, etc. 

§ 599. The justice, on demand of the party in whose favor 
judgment is rendered, shall give him a transcript thereof, 
which may be filed and docketed in the ofiice of the clerk of 
the county where the judgment was rendered. The time of 
the receipt of the transcript by the county clerk shall be 
noted by him thereon and entered in the docket ; and from 
that time executions may be issued by the county clerk on 
such judgments to the sheriff of any other county of the 
State, in the same manner as upon judgments recovered in 
the higher courts. All process upon judgments recovered in 
justices' courts to be executed within the same county, shall 
be issued by the justice or his successors in office. No jodg- 
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ment rendered by a jastice of the peace shall create any lien 
apon any lands of the defendant, unless a transcript of snch 
judgment, certified by the jnstice, be filed and recorded in 
the office of the recorder. When such transcript is to be filed 
in any other county than that in which the justice resides, 
snch transcript shall be accompanied with the certificate of 
the county clerk as to the ofiicial character of the justice. 
When so filed and recorded in the office of the recorder for 
any county such judgment shall constitute a lien upon, and 
bind the lands and tenements of the judgment debtor, situa- 
ted in the county where such transcript may be filed and re- 
corded in favor of such judgment creditor, as if such judgment 
had been rendered in the district court of such county. (a) 
[Amendment y passed May 15, 1854, 84 ; took ^ect July 1, 

1854. 

[26 Cal. 156; 27 Cal, 369 ; 81 Cal. 220.] 

Execution mthin Jive years, 

§ 600* Execution for the enforcement of a judgment in 
a justice's court, may be issued on the application of the party 
entitled thereto, at any time within five years from the entry 
of judgment. 

C8 Cal. 512; 26 Cal. 156.] 

Form of execution. 

§ 601. The execution, when issued by a justice, shall be 
directed to the sherifi" or to a constable of the county, and 
subscribed by the justice by whom the jndgment was ren- 
dered, or by his successor in office, and shall bear date the 

(a) The original section did not contain the last three sentences of 
the text commencing with the words, *' no judgment rendered by a 
justice." 
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day of its delivery to the officer to be ezecnted. It shall in- 
telligibly refer to the jadgment, by stating the names of the 
parties, and the name of the justice before whom, and of 
the coauty. and the township, or city, where, and the time 
when, it was rendered ; the amount of judgment, if it be for 
money ; and if less than the whole is due, the true amount 
due thereon. It shall contain, in like cases, similar directions 
to the sherifi' or constable as are required by the provisions 
of title seven of this act, in an execution to the sheriff. 

Writf how executed. Supplementary proceedings. 

§ 602. The sheriff or constable to whom the execution i» 
directed shall proceed to execute the same in the same man- 
ner as the sheriff is required by the provisions of title seven 
of this act to proceed upon executions directed to him ; and 
the constable, when the execution is directed to him, shall be 
vested for that purpose with all the powers of the sheriff, 
and, after issuing an execution, and either before or after its 
return (if the same be returned unsatisfied either in whole or 
in part), the judgment creditor shall be entitled to an order 
from the justice requiring the judgment debtor to attend at a 
time to be designated in the order, and answer concerning 
his property before such justice, and the attendance of such 
debtor may be enforced by the justice; on his attendance, 
such debtor may be examined under oath concerning his 
property, and any person alleged to have in his hands prop- 
erty, moneys, effects or credits of the judgment debtor may 
also be required to attend and be examined, and the justice 
may order any property in the hands of the judgment debtor 
or any other person not exempt from execution, belonging to 
such debtor, to be applied towards the satisfaction of the 
judgment; and the justice may enforce such order by impris- 
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onment antil complied with, but no judgment debtor or other 
person shall be required to attend before the justice out of 
the county in which he resides. (a) [Amendment, passed 
May 15, 1854, 84 ; took ^ect July 1, 1854. 

[nCal.294; 19 Cal. 146.] 

> 



CHAPTER V. 

GENERAL PROVISIONS. 

Provisions applicable to justices* courts. 

§ 603. Those provisions of this act which are referred to 
in this title and no other, shall, in addition to the provisions 
embraced in this title, be applicable to justices' courts and 
proceeding's therein. (6) . [Amenrdmenty passed May 15, 1854, 
84 ; took ^ect July I, 1854. 

Docket of justice, 

§604. Every justice shall keep a book denominated a 
docket, in which, he shall enter : 

First. The title of every action or proceeding. 

Second. The object of the action or proceeding, and if a 
sum of money be claimed, the amount of the demand. 

Third. The date of the summons and the time of its re- 

(a) The original section consisted only of the words of the text 
down to and inciading *' all the powers of the sheriff.*' 

(6) The original section had the words ** and in respect to which 
no special provision is made,'* mstead of 'Mn addition to the pro- 
visions embrac ed. ' ' 

It was amended, May 18, 1858, 276, by adding the words " those 
also *' before the words " in respect" 
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turn, and if an order to arrest the defendant be made, or a 
writ of attachment be issaed, a statement of these facte. 

Fourth. The time when the parties, or either of them, 
appear, or their non-appearance if default be made ; a minnte 
of the pleadings and motions, if in writing, referring to them 
— if not in'writing, a concise statement of the material parts 
of the pleading and of all motions made during the trial by 
either party, and his decisions thereon. 

Fifth. Every adjoarnment, stating on whose application, 
whether on oath, evidence or consent, and to what time. 

Sixth. The demand for a trial by jury, when the same is 
made, and by whom made, the order for the jury and the 
time appointed for the trial and return of the jury. 

Seventh. The names of the jury, who appear and are 
sworn, the names of all witnesses sworn and at whose 
request. 

Eighth. The verdict of the jury and when received ; if 
the jury disagree and are discharged, the fact of such dis- 
agreement and discharge. 

Ninth. The judgment of the court, specifying the coste 
included, and the time when rendered. 

Tenth. The issuing of the execution, when issued and to 
whom, the i-enewals thereof, if any, and when made, and a 
statement of any money paid to the justice, and when and 
by whom. 

Eleventh. The receipt of a notice of appeal, if any be 
given, and of the appeal bond, if any be filed. (a) {Amend' 
ment^ approved April 28, 1855, 196. 

ClOCal. 93; 32 Cal. 49.] 



(a) The original section did not provide for motions as In the foarth 
KUbdivision of the text, nor for the appeal bond as in the eleventh. 
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Docket primary evidence of facts stated. 

§ 605. The several particulars of the last section specified 
shall be entered under the title of the action to which they 
relate, and at the time when they occur. Such entries in a 
justice's docket, or a transcript thereof, certified by the justice 
or his successor in office, shall be primary evidence to prove 
the facts so stated therein. 

Index to docket 

§ 606. A justice shall keep an 'alphabetical index to his 
docket, in which shall be entered the names of the parties to 
each judgment, with a reference to the page of entry. The 
names of the plaintiffs shall be entered in the index, in the 
alphabetical order of the first letter of the family names. 

Custody of old docket. 

§ 607. It shall be the duty of every justice of the peace, 
upon the expiration of his term of office, to deposit with his 
successor his official dockets and all papers filed in his office, 
as well his own as those of his predecessors, or an}' other 
which may be in his custody to be kept as public records. If 
the office of a justice become vacant by his death or removal 
from the township or city, or otherwise, before his successor 
is elected and qualified, the dockets and papers in possession 
of such justice shall be deposited in the office of some other 
justice in the township, to be by him delivered to the succes- 
sor of said justice ; and while in his possession, he may issue 
execution on a judgment there entered and unsatisfied, in the 
same manner and with the sameefiectas the justice by whom 
the judgment was entered might have done. If there be no other 
justice in the township, then the dockets and papers of such 
justice shall be deposited in the office of the county clerk of 
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the county, to be by him delivered to the snccesBOr in office of 
the jiwtice.(«) [Amendment^ approved April 8, 1863, 23Q ; 
took ^ect Jrom passage. 

Jurisdiction of sttccessor, 

§ 608. Any jastice with whom the docket of his predeces- 
sor is deposited shall have and exercise over all actions and 
proceedings entered in the docket of his predecessor, the same 
jurisdiction as if originnlly commenced before him. In case 
of the creation of a new county, or the change of the boundary 
between two counties, any justice into whose hands the 
docket of a justice formerly acting as such within the same 
territory may come, shall, for the purposes of this section, be 
considered the successor of said former justice. {*) [Amend- 
mentf approved April 8, 1863, 232 ; took ^ectfrom passage. 

Who deemed sttccessor. 

§ 600. The justice elected to fill a vacancy shall be deemed 
the successor of the justice whose ofSce became vacant before 
the expiration of a full term. When a full term expires, the 
same or another person elected to take office in the same town- 
ship, or city, from that time shall be deem'ed the successor. 

(a) The original section did not have the words '* and all papers 
filed in his office/' or " or any other." It had the words ** with the 
county clerk of the county,'' instead of" in the office of some other 
j ustice in the township." It had none of the words of the text com- 
mencing *' and while in his possession" to the end. 

(6) The original section provided only for the issuing of execation 
by a Justice on a Judgment in the same manner and to the same effect 
as his predecessor might have done. 

It was amended May 7, 1855, 303, so as to read lilce the original 
section, with the addition of a provision for other process as well as 
execution, and of a second sentence similar to the second sentence 
of the text. 
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Dmgnatiofi ofsvccessor^ when two entitled, 

§ 610. When two or more jastices are equally entitled 
ander the last section to be deemed the snccessors in office of 
the justice, the county judge shall, by a certificate, subscribed 
by him and filed in the office of the county clerk, designate 
which justice shall be the successor of a justice going out of 
office, or whose office has become vacant. 

Whatvyriis and papers with blanks void. 

§ 611. The summons, execution, and every other paper 
made or issued by a justice, except a subpoena, shall be filed 
without a blank left to be filled by another, otherwise it shall 
be void. 

Sickness^ absence^ or disability of justice. 

§ 612. In case of the nckness, other disability, or neces- 
sary absence of a justice on a return of a summons, or at the 
time appointed for a trial, another justice of the same town- 
ship or city may, at his request, attend in his behalf, and shall 
thereapon become vested with the power, for the time being, 
of the justice before whom the summons was returnable. In 
that case the proper entry of the proceedings before the at- 
tending justice, subscribed by him, shall be made in the docket 
of the justice before whom the summons was returnable. If 
the case be adjourned, the justice before whom the summons 
was returnable, may resume jurisdiction. 

Deputation to serve process. 

§ 613, The justice may, at the request of a party, on good 
cause being shown therefor under oath, but not otherwise, 
specially depute any discreet or responsible person of suitable 
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age, and not interested in the action, or related to Buch jaetice 
or party, to serve a sammons or execution, with or without 
an order to arrest the defendant, or with or without a writ of 
attachment. The said justice shall be liable on his official 
bond for all official act^ of the person so deputed ; such depu- 
tation shall be in writing on the process, and shall state the 
reason thereof. («) [Amendment^ approved March 31, 1866; 
1865-6, 467 ; took ^ectfrom passage. 
[4 Cal. 188.] 

Authority of person deputed, 

§ 614 The person so deputed shall have the authority of 
a constable in relation to the service, execution, and return 
of such process, and shall be subject to the same obligations. 

Power of ex-constable to complete execution of process. 

§ 615. A constable, notwitlistanding the expiration of his 
term of office, may proceed and complete the execution of all 
final process which he has begun tu execute, in the same 
manner as if he still continued in office, and his sureties shall 
be liable to the same extent. 



(a) Original section : 

§613. A justice may, at the request of a party, and on being satis- 
fied that it is expedient, specially depute any discreet person of suit- 
able age, and not interested in the action, to serve a summons or 
execution with or without an order to arrest the defendant, or with 
or without a w^rit of attachment. Such deputation shall he in writ- 
ing on the process. 

It was amended, April 28, 1860, 298, so as to substitute the woni 
*' the ^' for the first word ''a,'* and insert a clause, the same aslu the 
text, making the justice responsible on his official bond. 
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Contempt, what, 

§ 616. A justice may punish as for contempt, persons 
guilty of the following acts, and no other : 

First. Disorderly, contemptuous, or insolent behavior 
towards the justice while holding the conH, tending to inter- 
rnpt the due course of a trial, or other judicial proceeding. 

Second. A breach of the peace, boisterous conduct, or vio- 
lent disturbance in the presenceof the justice, or in the imme- 
diate vicinity of the court held by him, tending to interrupt 
the due coui-se of a trial, or other judicial proceeding. 

Third. Disobedience or resistance to the execution of a 
lawful order, or process, made or issued by him. 

Fourth. Disobedience to a subpoena duly served, or refus- 
ing to be sworn, or answer as a witness. 

Fifth. Rescuing any person or property in the custody of 
any officer, by virtue of an order or process of the court held 
by him. 

Contempt, how determined and punished. 

§ 617. When a contempt is committed in the immediate 
view and presence of the justice, it may be punished summa- 
rily, for which an order shall be made reciting the facts, as 
occurring in such immediate view and presence, adjudging 
that the person proceeded against is thereby guilty of a con- 
tempt, and that he be punished as therein prescribed. When 
the contempt is not committed in the immediate view and' 
presence of the justice, a warrant of arrest may be issued by 
such justice, on which the person so guilty may be arrested 
and brought before the justice immediately, when an oppor- 
tunity to be beard in his defense or excuse shall be given. 
The justice may thereupon discharge him, or may convict 
him of the offense. A justice may punish for contempts, by 
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iine or impriBonment, or both ; such fine not to exceed in any 
case one hundred dollars, and such imprisonment one day. 

Entry of conviction for contempt, 

§ 618. The conviction specifying particalarly the offense 
and the judgment thereon, shall be entered by the justice in 
his docket. 

Subpcenas andJincU process through courUy, Interpreter. 

§ 619. Justices of the peade may issue subpoenas in any 
action or proceeding in the courts held by them, and iinal 
process, or [on] any judgment recovered therein to any part 
of tlie county. A justice of the peace may issue summons to 
any person, a resident of the proper township, to appear 
before him, at his office, to act as interpreter in any action or 
proceeding in the courts held by him. Such summons shall 
be served and returned in like manner as a subpoena issued 
by a justice. Any person so summoned shall, for a failure to 
attend at the time and place named in the summons, be 
deemed guilty of a contempt, and may be punished accord- 
ingly, (a) [Amendment^ approved April 25, 1863, 495. 

Commission to take testimony out of State. 

§ 620. Justices of the peace may issue commissions to 
take the depositions of witnesses out of this State, and settle 
interrogatories to be annexed thereto, and direct the manner 
in which the commissions shall be returned. The proyisions 
of title eleven of this act, so far as the same are consistent with 
the jurisdiction and powers of justices' courts, shall be appli- 



(a) The original section consisted of the first sentence of the text 
alone. 
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cable to jaBtices' courts, and to actions and proceedings 
therein. 
[2 Cal. 358.] 

Mining customs, usages, and regulations. 

§ 621. In actions respecting " mining claims," proof shall 
be admitted of the customs, usages, or regulations established 
and in force at the bar, or diggings, embracing such claim ; 
and such customs, usages, or regulations, when not in con- 
ilict with the constitution and laws of this State, shall gov- 
ern the decision of the action. 

[6 Cal. 99 ; 14 Cal. 378 ; 26 Cal. 263, 527 ; 30 Cal. 319 ; 31 Cal. 887.] 

New trials, 

§ 622. A new trial may be granted by the justice, on 
motion, within ten days after the entry of judgment, for any 
one of the following causes : 

First. Accident or surprise, which ordinary prudence 
coold not have guarded against. 

Second. Excessive damages, appearing to have been 
given under the influence of passion ; -or, 

Third. Insufficiency of the evidence to justify the verdict 
or other decision. 

Fourth. Newly-discovered evidence material for the 
party making the application, which he could not with reas- 
onable diligence have discovered and produced at the time. 

Notice and affidavit. 

§ 623. The application shall be made upon affidavit and 
notice. The aflidavit shall be filed with the justice, with a 
statement of the grounds upon which the party intends to 
rely. The adverse party may use counter affidavits on the 
motion, provided they be filed one day previous to the hear- 
ing of the motion. 
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Appeal. Notice. 

§ 624. Any party diBsatiefied with a judgment rendered 
in a justice's court may appeal therefrom to the county 
court of the county any time within thirty days after the 
rendition of the judgment. The appeal shall he taken by 
filing a notice of appeal with the justice, and serving a copy 
on the adverse party. The notice shall state whether t^e 
appeal is taken from the whole or a part of the judgment, 
and if from a part, what part, and whether the appeal is 
taken on questions of law or fact, or both.(a) [Amendmenit 
passed May 15, 1854, 84 ; took ^'ect July 1, 1854. 

[23 Cal. 136.] 

Statement on appeal. 

§ 625. When a party appeals to the county court on 
questions of law alone, he shall, within ten days from the 
rendition of judgment, prepare a statement of the case and 
file the same with the justice. The statement shall contain 
the grounds upon which the party intends to rely on the 
appeal, and so much of the evidence as may be necessary to 
explain the grounds, and no more ; within ten days after be 
receives notice that the statement is filed, the adverse party, 
if dissatisfied with the same, may file amendments; the pro- 
posed statement and amendments shall be settled by the jus- 
tice, and if no amendments be filed, the original statement 
shall be adopted. The statement thus adopted or as settled 
by the justice, with a copy of the docket of the justice, and 
all motions filed with him by the parties during the trial, aud 

(a) The original section was substantially the same as tbo first 
sentence of the text, except that it allowed three months to appeal. 

It was amended, May 18, 1853, 27'>, so as to require the appeal to be 
taken in ten days. 
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the notice of appeal, shall he used on the hearing of the ap- 
peal hefore the county court. (a) [Amendment ^ approved 
April 28, 1855, 196. 
[19 CaL 80.] 

When trial anew in county court, 

§ 626. When a party appeals to the county court on ques- 
tions of fact, or on questions of hoth law and fact, no state- 
ment need he made, hut tlie action, shall he tried anew 
in the county court. (6) {Amendment ^ passed May 15, 1854, 
ftl; took ^ect July 1, 1854. 

[4 Cal. 185; 5 Cal. 70, 75, 123; 6Cal. 245; 7 Cal. 244; 8 Cal. 517; 10 
Cal. 19.] 

Transmission of papers on appeal, 

§ 627. Upon receiving the notice of appeal and on pay- 
meiit of the fees of the justice and filing an undertaking as 
required in the next section, the justice shall within live 
days transmit to the clerk of the county court, if the appeal 
be on question of law alone, a ceitified copy of his docket, 
the statement as admitted or as settled, the notice of appeal 
and the undertaking filed ; or, if the appeal be on questions 
of fact, or both law and fact, a certified copy of his docket, 



(a) The original section provided for a statement on appeal in 
ever}' case, and the manner of preparing it and its effect. 

It was repealed by act of ]«ay 18, 1853, 276. 

It was simcniled, May W 1854, 84, so as to read substantially like ■ 
the text, except that it did not mention motions. 

(ft) The original section provided that an appeal should be taken 
by filing and serving a notice of appeal, and required the motion to 
state whether the appeal was A'om the whole or a part of the Judg- 
ment, and if from a part, what part 

It was amended. May 18, 1853, 276, so as to drop the provision as to 
what the "motion *' should state. 
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the pleadings, all notices, motions and other papers filed in 
the cause, the notice of appeal and the undertaking filed ; and 
the justice may be compelled by the county court, by an 
order entered upon motion, to transmit such papers, and may 
be fined for neglect or refusal to transmit the same ; a certi- 
fied copy of such order may be served on the justice by the 
party or his attorney. In the county court either party shall 
have the benefit of all legal objections made in the justice's 
court. («) {Amendment^ approved April 28, 1855, 196. 
lb Cal. 89; 6 Cal. 287 ; '» Cal. 17, 571.] 

Undertaking on appeal, 

§ 628. An appeal from a justice's court shall not be effect- 
ual for any purpose, unless an undertaking be filed, with 
two or more sureties, in the sum of one hundred dollars, for 
the payment of the costs on the appeal ; or, if a stay of pro- 
ceedings be claimed, in a sum equal to twice the amount of 
the judgment, including costs, when the judgment is for 
the payment of money ; or twice the value of the property, 
including costs, when the judgment is for the recovery of 
specific personal property, and shall be conditioned, when 
the action is for the recovery of money, that the appellant 
will pay the amount of the judgment appealed from and all 
costs, if the appeal be withdrawn or dismissed, or the amount 
of any judgment and all costs that may be recovered against 

(a) The original section provided that tlio justice, on receiving the 
notice of appeal and undertaking, and on payment of his fees, should 
transmit the papers. 

It was amended, May 18, 1853, 276, so as to rrquire the payment of 
the costs. 

It was again amended. May 15, 1854, h4, so as to require tiie trans- 
mission of a certified transcript of ihc docket, the pleaJings, notice 
of appeal and undertaking, and when tlio appeal was on questions of 
law alone, the statement. 
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him in the said action in the coauty conrt. When the action 
is for the recovery of specific personal property, the under- 
taking shall be conditioned that the appellant will pay the 
judgment and costs appealed from, and obey the order of the 
court made therein, if the appeal be withdrawn or dismissed, 
or any judgment and costs that may be recovered against 
him in said action in the county court, and will obey any 
order made by the court therein. The undertaking shall be 
accompanied by the affidavits of the sureties that they are 
residents of the county and are each worth the amount speci- 
fied in the undertaking, over and above all their just debts 
and liabilities, exclusive of property exempt from execution ; 
or the bond shall be executed by a suflicient number of sure- 
ties who can justify, in the aggregate, to an amount equal to 
double the amount specified in the bond, or a deposit of the 
amount of the judgment, including all costs appealed from, 
or of the value of the property, including all costs in actions 
for the recovery of specific personal property, with the jus- 
tice. And such deposit shall be equivalent to the filing of 
the undertaking in this act mentioned ; and in such cases the 
justice shall transmit the money to the clerk of the county 
court, to be by him paid out on the order of the court. The 
adverse party may, however, except to the sufficiency of the 
sureties within five days after the filing of the undertaking, 
and unless they or other sureties justify before the justice 
before whom the appeal is taken, within five days thereafter, 
upon notice to the adverse party, to the lunonnts stated in 
their affidavits, the appeal shall be regarded as if no such 
undertaking had been given. («) {Amendment^ approved 
April 28, 1860, 298. 
rs Cal. 71, 78; 8 Cal. 33, 549; 3J Cal. 49.] 

(a) The original section provided that the undertaking should be in 
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Stay of proceedings, 

§ 629. If an execution be issued, on the filing of the 
undertaking, staying all proceedings, the justice shall, by 
order, direct the officer to stay all proceedings on the same. 
Such oflicer shall, upon payment of bis fees for services rend- 
ered on the execution, thereupon relinquish all property 
levied upon, and deliver the same to the judgment debtor, 
together with all moneys collected from sales or otherwise. 
If bis fees be not paid, the oflicer may ratain so ranch of 
the property, or proceeds thereof, as may be necessary to pay 
the same. 

CS 630 was repealed by act of May 19, 1854, 84.] (a) 

the sum of one hundred dollars for costs, and if a stay of proceedings 
was asked, in a sum equal to twice the amount of the Judgment, and 
costs. 

It was amended, May 18, 1853, 276, so as to require an undertaking 
in a sum equal to twice the amount of the Judgment and costs, If for 
money, or twice the. value of the property and costs, if for the re- 
covery of specific personal property. In other cases the sum for 
which the undertaking should be given was to be fixed by the 
Justice. 

It was again amended, May 15, 1894, 84, so as to strike out f^om the 
previous amendment the provisions as to costs and require an under- 
taking in the sum of one hundred dollars for costs. It added provis- 
ions as to what the affidavit should contain ; also a provision for a 
deposit in lieu of an undertaking. 

It was again amended, April 28, 1855, 196, so as to read like the 
text, except that it did not contain the last sentence. 

(a) The repealed section 630 required the party appealing to ftimlsh 
the county court with the papers on appeal. 

It had been amended by act of May 18, 1853, 276, so as to require 
the appellant to furnish the papers mentioned in a former section of 
the same act. 
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Costs. 

% 631. Costs shall be allowed to the prevailiDg party 
in a jostice'u court, (a) [Amendment ^ approved May 4, 1855, 
250. 

CS 632 was repealed by act of May 4, 1856, 250.](6) 

Justice to receive and pay over moneys, 

5 633. Justices of the peace shall receive from the sheriff 
or constables of their county, all moneys collected on any 
process or order issued by their courts respeclively, and all 
moneys paid to them in their official capacity, and shall pay 
the same over to the parties entitled or authonzed to receive 
them without delay. For a violation of this section they 
may be removed from their office, and shall be deemed guilty 
of a misdemeanor. 

Security for costs, 

f 634. Jnstices of the peace may, in all cases, require a 
deposit of money, or an undertaking, as security for costs of 
court, before issning a summons. 

Former provisions applicable, 

§ 636. The provisions of sections thirty two, three hund- 



(a) The original section provided that certain specified amounts of 
percentage should be allowed as costs. 

It was amended, May 15, 1854, 84, by adding a proviso that per- 
centage should not apply in cases of forcible entry and detainer, or 
of mining claims. 

(6) The repealed section 632 provided that the prevailing party 
should be allowed his disbursements in addition to percentage. 

It was amended. May 15, 1854. 84, so as to specify the kind of dis- 
bursements, fees, expenses of depositions and publications that 
should be allowed. 
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red and sixty-eight, three hundred and eixty-nine, three 
hundred and seventy, three hundred and seventy-one, three 
hundred and seventy-two, three hundred and seventy -three, 
live hundred and nineteen, five hundred and twenty, five 
hundred and twenty-three, live hundred and twenty-five, 
five hundred and twenty -six, five hundred and twenty-seven, 
five hundred and thirty-one, five hundred and thirty-two, 
shall be applicable to justices' courts and actions therein. (a) 
{Amendment y approved April 28, 1860, 298. 



TITLE XVII. 

OF PROCEEDINGS IN CIVIL CASES IN RECORDERS* AND MAYORS* 

COURTS. 

Complaint for violation of ordinance, 

§ 636. Civil actions in recorders' and mayors' coarts eball 
be commenced by filing a complaint, setting forth the viola- 
tion of the ordinance complained of, with such particulars of 
time, place, and manner of violation, as to enable the defend- 
ant to underetand distinctly the character of the violation 
complained of, and to answer the complaint. The ordinance 
may be refeiTed to by its title. The complaint shall be veri- 
fied by the oath of the party complaining, or of bis attorney, 
or agent. 

[As to jurisdiction in recorders' and mayors' courts, gee "Act 
concerning tlic courts of Justice of this State, and judicial officers," 
approved April 20, 1863,333; Hittoll's Gen. Laws, 1285.] 



(a) The original section did not mention sectiona 32, 368, 369, 370, 
371, 372, or 373. 
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SuniTMns, 

§ 637. Immediately after filing the complaint, a snmmons 
shall be issued, directed to the defendant, and returnable 
either immediately, or at any time designated therein, not 
exceeding four days from the date of its issuance. 

Answer, 

§ 638. On the return of the summons the defendant may 
plead to the complaint, or he may answer or deny the same. 
Such plea, answer, or denial, may be oral or in writing, and 
immediately thereafter the case shall be tried, unless for 
good cause shown an adjournment be granted. 

Trial. 

§ 639. In all actions for violation of an ordinance where 
the fine, forfeiture, or penalty imposed by the ordinance is 
less than fifty dollai-s, the trial shall be by the court. In 
actions where the fine, forfeiture, or penalty imposed by the 
ordinance is over fifty dollars, the defendant shall be enti- 
tled, if demanded by him, to a jury of six persons. 

AppeaL 

§ 640. From a judgment in a civil action in a recorder's 
or mayor's court, an appeal may be taken to the county 
court'. The appeal shall be taken and the proceedings 
thereon conducted in the same manner as appeals are taken 
from a judgment in a civil action in a justice's court, and as 
the proceedings thereon are conducted. 

Action^ how conducted. 

§641. All proceedings in civil actions in recorders' and 
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mayors' courts, except as herein otherwise provided, shall 
be conducted in the same manner as in civil actions in justices' 
courts. 

Provisions applicable. 

% 642. The provisions of this title, shall be applicable to 
civil actions in recorders' and mayors' courts already estab- 
lished, or which may hereafter be established in any incor- 
porated city of this State. 



TITLE XVIII. 

MISCELLANEOUS PROVISIONS. 

Supreme court rules. 

§ 643. The supreme court may make rules not inconsistent 
with the constitution and laws of the State, for its own 
government, and the government of the district courts, and 
the superior court of the City of San Francisco ; but sach 
rules shall not be in force until thirty days after their adop- 
tion and pnblic4ition. 

C&wfUy clerk ex-offido clerk of courts. 

§ 644. The county clerk shall be the clerk of the county 
court, the court of sessions, and the probate court of his 
county. Until otherwise provided by law, the clerk of the 
superior court of the City of San Francisco shall be appointed 
by the said court. 

[20 Cal. 167.] 
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Actions against sheriff. Notice to indemnity, 

§ 645. If an action be brought against a sheriff for an 
act done by virtue of bis office, and he give written notice 
thereon to the sureties on any bond of indemnity received 
by him, the judgment recovered therein shall be conclusive 
evidence of bis right to recover against such sureties ; and 
the court or judge in vacation may, on motion, upon notice 
of five days, order judgment to be entered up against them 
for the amount so recovered, including costs. 

[21Cal. 438; 28 Cal. 101.] 

Where Spanish language may he used. 

§646. In the Counties of Monterey, San Lnis Obispo, 
Santa Barbara, Los Angeles, and San Diego, it shall be the 
duty of the officer to give the defendant in a civil action, if 
said defendant shall require it, a copy of the summons, or 
other process, in the Spanish language ; and in the Counties 
of Santa Barbara, San Lnis Obispo, Los Angeles, San Diego, 
and Monterey, it shall be lawful, with the consent of both 
parties, to have the process, pleadings, and other proceedings, 
in a cause, in the Spanish language («) [Amendment^ ap- 
proved May 15, 1862, 567 ; took effect from passage. 



(a) The original section required that the officer making service 
gfaould explain the summons or other process served upon a party 
unable to read, or who did not understand English. Tlie officer was 
to give a copy of the summons or other process In Spanish, if re- 
quired. Besides the counties mentioned in the text, the process 
might also be in Spanish in the Counties of Santa Clara, Santa 
Cruz, and Contra Costa. The proceedings might be in Spanish in 
the same counties mentioned in the text, except Monterey. 

It was amended February 20, 1857, 29, so as to read like the text, 
except that it had Santa Clara, Santa Cruz, and Contra Costa In the 
first list of counties, and Santa Cruz in the last. 
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Construction of words used. 

§ 647. Words used in this act in the present tense shall 
be deemed to include the future as well as the present; 
■words used in the singular^ number shall be deemed to 
include the plural, and the plural the singular ; writing shall 
be deemed to include printing or printed paper; oath to 
include affirmation or declaration; signature or subscription, 
to include mark when the person cannot write, his name 
being written near it, and witnessed by a person who writes 
his own name as a witness. ' 

Repeal of former acts. 

§ 648. The following statutes, namely : the act entitled 
'• An Act to regulate proceedings in civil cases in the district 
court, the superior court of the City of San Francisco, and 
the supreme court," passed April 22d, 1850; the act entitled 
" An Act to regulate proceedings against debtors by attach- 
ment," passed April 2-^d, 1850; the act entitled "An Act 
providing for the collection of demands against vessels and 
boats," passed April 10th, 1850 ; the act entitled "An Act to 
regulate proceedings in courts of justices of the peace in 
civil cases," passed April 10th, 1850 ; and the act entitled 
" An Act to regulate proceedings in the county courts in 
cases of appeal from the courts of justices of the peace," 
passed April 11th, 1850 ; the act entitled " An Act respecting 
set-offs," passed [April] 22d, 1850, are hereby repealed ; but 
such repeal shall not invalidate any judgment rendered, or 
order made, or any proceeding already taken by virtue of 
said statutes. 

[The repealed acts, if reference thereto is desired, will be foaud 
in the statutes of 1850, 179, ISf), 203, 412, 423, and 428.] 

§ 649. This act shall take effect on the first day of July 

of the present year. 
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. SUPPLEMENTAL ACT. 

An Act amendatory of and supplementary to the act entitled 
" An Act to regulate proceedings In civil cases In the courts of 
justice in this State." 

Passed May 15, 1854, 84. 

[§§ 1 to 61, inclusive, contain amendments to various sections of the 
foregoing act of April 29, 1851, therein inserted or referred to in the 
aotes.] 

Affidavits of sureties. More than two sureties, when. 

650. $ 62. In all cases where an undertaking with sure- 
ties is required by the provisions of said act, the judge, justice, 
clerk or other officer taking the same, shall require the 
sureties to accompany the same, with an affidavit that they 
are each worth the sum specified in the undertaking, over 
and above all their just debts and liabilities, exclusive of 
property exempt from execution ; provided^ that when the 
amount specified in the undertaking exceeds three thousand 
dollars, and there are more than two sureties thereon, they 
may state in their affidavits that they are severally worth 
amounts less than that expressed in the undertaking, if the 
Avhole amount be equivalent to that of two sufficient sureties. 

C7Cal. 518;28 Cal. 21.] 

Receit:er in action for miners* claims. 

651. $ 63. In actions respecting miners' claims in a jus- 
tice's court, the justice shall have power upon application of 
the party out of possession of the claim or claims, after 
notice of one day to the adverse party, to appoint a receiver 
of the proceeds of the claim, pending the action. If the 
parties agree upon a person, he shall be appointed such 
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receiver. If the parties do not agree, the jastice shall 
appoint a receiver, i^ho shall take an oath,*which shall be 
filed with the justice, that he is not interested in the action 
between the parties, and that he will honestly keep an 
account of all gold dust or metals of any kind, the proceeds 
of the claim or claims in dispute. After the appointment of 
such receiver, the justice shall have power to issue a written 
order to any sheritf or constable to put such receiver into 
possession of such claim ; which order said sheritf or con- 
stable shall execute, and the receiver shall remain in posses- 
sion of the claim or claims, so long as said action may remain 
undetermined in any court. The court in which the action 
may be pending, shall have authority upon application of 
either party with two days' notice to the other, from time to 
time, to make such orders for the disposition of the proceeds 
of such claim or claims for the safety of the same, as may 
seem proper. TTie court in which the action may be pendiug 
shall also have power, upon application of the receiver, 
based upon his affidavit, to punish as for contempt, all persons 
who have been guilty of disturbing the receiver in the 
possession of the claim, (a) {Amendment^ approved April28, 
1855, 196. 

Duties of receiver. 

652. $ 64. The receiver mentioned in the last section 
shall keep an accurate account of all the proceeds of the 
claim pending action, and of all amounts paid out for working 

(a) The original section provided that a receiver might be ap- 
pointed upon the application of the plaintitf after notice to the 
adverse party. If the parties agreed upon a person, he was to be 
appointed receiver; if they could not agree, the justice was to 
appoiut some suitable and disinterested person. 
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tbe same, and shall retain the proceeds and pay the same 
over, pursuant to the order of the court. The receiver shall 
also be required, on demand of either party, to give security 
for the faithful performance of his trust, and shall be allowed 
for the same a reasonable compensation, to be paid out of 
the proceeds of the claim in his hands, but in no case exceed- 
ing ten per cent, ^on such proceeds. 

Certiorari and mandamvs in vacation. 

653. ^ 65. Writs of certiorari and mandamus may be issued 
in the cases prescribed by said act by a judge of the supreme 
court, district court or county court, in vacation, and may, 
in the discretion of the judge issuing the writ, be made re- 
turnable, and a hearing may be had on the return thereof in 
vacation. 

Sale of attached properti/. 

054. $ 66. Whenever property has been taken by an officer 
under a writ of attachment, in pursuance of the provisions of 
said act, and it shall be made to appear satisfactorily to the 
court, or a judge thereof, or a county judge, that the interest 
of the parties to the action will be subserved by a sale thereof, 
the court or judge may order such property to be sold, in the 
same manner as property is sold under an execution, and tbe 
proceeds to be deposited in court, to abide the judgment in the 
action. Such order shall be made only upon notice to the ad- 
verse party, or his attorney, in case such paily has been per- 
sonally served with a summons in the action. 

Certified copies ofrecords^ documentSy and papers, etc. 

665. $ 67. A copy of any record, document or paper in 
the custody of a public officer of this State, or of the United 
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States, within this State, certified under the official seal, or 
verified by the oath of such oflicer to be a true, full and correct 
copy of the original in his custody, may be read in evidence 
in any action or proceeding in the courts of this State, in the 
like manner and with the like effect as the onginal could be if 
produced. 

Partners may bs sued hy ■partnership name. 

656. $ G8. When two or more persons associated in any 
business, transact such business under a common name, 
whether it comprises the names of such persons or not, the 
associates may be sued by such common name, the summons 
in such case being served on one or more of the associates, 
but the judgment in such case shall bind only the joint prop- 
erty of the associates. 

C30 Cal. 202.] 

Supreme court decisions in writing, 

657» $ 69. All decisions given upon an appeal in any appel- 
lant court of this State, shall be given in writing, with the 
reason therefor, and filed with the clerk of the court, but this 
section shall not apply to actions tried with a jury anew in the 
county court, or on appeal from a justice's court. 

[13 Cal. 24.] 

Interpleader. 

658. $ 70. A defendant against whom an action is pend- 
ing, upon a contract, or for specific personal property, may 
at any time before answer, upon afii davit, that a person not a 
party to the action makes against him, and without any col- 
lusion with him, a demand upon the same contract, or for the 
same property, upon due notice to such person, and the ad- 
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verse party, apply to the court for an order to substitute such 
person in his place, and discharge him from liability to either 
party, on his depositing in court the amount claimed on the 
contract, or delivering the property or its value to such person 
as the court may direct, and the court may, in its discretion, 
make the order. 

Intervention. 

659. $ 71. Any person shall be entitled to intervene in an 
fiction who has an interest in the matter in litigation, in the 
success of either of the parties to the action, or an interest 
against both. An intervention takes place when a third per- 
son is permitted to become a party to an action between other 
persons, either by joining the plaintiif in claiming what is 
Bought by the complaint, or by uniting with the defendant in 
resisting the claims of the plaintiff, or by demanding anything 
adversely to both plaintiff and defendant. 

L6 Cal. 256; 7 Cal. 35; 21 Cal. 280; 23 Cal. 142, 457; 29 Cal. 150,673.] 

Intervention, when to he made. 

660. § 72. A third person may intervene either before or 
after issue has been joined in the cause. 

C5 Cal. 281.] 

Intervention, how made. 

661. $ 73. The intervention shall be by petition or com- 
plaint, filed in the court in which the action is pending, and it 
must set forth the grounds on wliich the intervention rests ; 
a copy of the petition or complaint shall be served upon the 
party or parties to the action against whom anything is de- 
manded, who shall answer it as if it were an original com 
plaint in the action. 
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Intervention y when determined. 

662. $ 74. The court shall determine upon the interven- 
tion at the Bame time that the action is decided ; if the claim 
of the party intervening is not sustained, he shall pay all costs 
incurred by the intervention. 

Clerk to take testimony ^ when. 

663. $ 75. On the trial of any action in a court of record, 
either party may require the clerk to take down the testimony 
in writing. 

[2 Cal. .54, 161. 

As to the taking down of testimony, etc., by shorthand reporters in 
certain districts, see " Act concerning district court reporters," ap- 
proved March 13, 1866; 1865-6, 232.] 

Deposition in case of continuance. 

664. § 76. The party obtaining the postponement of a 
trial in any court of record,' shall also, if required by the ad- 
verse party, consent that the testimony of any witness of 
such adverse party who is in attendance, be then taken by- 
deposition before a judge or clerk of the court in which the 
case is pending, or before such notary public as the court may 
indicate, which shall accordingly be done, and the testimony 
so taken may be read on the trial with the same effect and 
subject to the same objections as if the witnesses were pro- 
duced. 

Costs on remittitur. Execution therefor^ 

665. § 77. Whenever costs are awarded to a party by an 
appellant conrt, such party may have an execution for the 
same on filing remittitur with the clerk of the court below ; 
and it shall be the duty of such clerk, whenever the remit- 
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titar is iiled, to issue the execution upon application therefor, 
and whenever costs are awarded to a party by an order of 
any court, such party may have an execution therefor in like 
manner as upon a judgment. 
[24 Cal. 350O 

666. $ 78. Sections five, six, seven, fifteen, sixteen, sev- 
enteen, eighteen, nineteen and twenty of the act entitled 
'* An Act amendatory of and supplementary to the act entitled 
* An Act to regulate proceedings in civil cases in the courts of 
iustice in this State,' passed May eighteen, one thousand eight 
hundred and fifty- three," are hereby repealed, and the sec- 
tions amended by said amendatory act shall stand revived as 
amended by this act. 

667. $ 79. This act shall take effect on the tii-st day of 
July, one thousand eight hundred and fifty -four. 

DEPOSITS IS justices' COURTS. 

An Act to amend an act entitled an act to regulate proceedings in 
civil cases in the courts of justice in this State, passed April 28, 
I860, and Ma^' 15, 1854. 

ApproTed April 4, 1864 ; 1863-4, 423. 

Depoaits in place of undertaking, 

668. ^ 1. In all civil cases arising in justices' courts, 
wherein an undertaking is required as prescribed in section 
twenty -eight of an act entitled an act to regulate proceed- 
ings in civil cases in courts of justice in this State, passed 
April twenty-eighth, eighteen hundred and sixty, and sec- 
tions five hundred and forty-five (545) and five hundred and 
fifty (550) of an act entitled an act to regulate proceedings in 
civil cases in courts of justice in this State, passed May fif- 
teenth, eighteen hundred and fifty -four, the plaintiff or de- 
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fendant may deposit with said justice a sum of money equal 
to the amount required by said undertaking, which said sum 
of money shall be taken as security in place of said under- 
taking. 

COSTS IN STATE ACTIONS. 

An Act in relation to actions wlierein the State is a party. 
Approved May 3, 1852, 160. 

StatBy when liable, to pay costs, how. 

669. $ 1. All costs which have or may hereafter uccrae 
in cases where the State is a party to any action in any of 
the courts of this State, and wherein the State, according to 
law, is liable, shall be paid out of any funds in the State 
treasury not otherwise appropriated. 

[An Act to provide for llie payment of fees and costs in civil actions 
by and against counties, approved April 12, 1859,223, was repealed by 
the following act.] 

An Act concerning suits wherein the State is a party. 
Approved March 28, 1864 ; 1863-4, 261. 

State and State officers not to give undertakings, 

670. $ 1- In any suit at law or in equity, or in any civil 
proceeding whatever wherein the State or the people of the 
State is a party plaintiff, or any State officer, in his official 
capacity or on behalf of the State, is a party plaintiff or de- 
fendant, no bond, written undertaking, or security shall b« 
required of the State or the people thereof, or any officer 
acting as aforesaid, under the provisions of sections seventy- 
six, one hundred and two, one hundred and fifteen, and one 
hundred and twenty-two, or any other section of the act en- 
titled an act to regulate proceedings in civil cases in the 
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courts of jastice in this State, passed April twenty-ninth, 
A.D. eighteen hundred and fifty -one, or of the acts amenda- 
tory thereof and supplementary thereto, requiring parties 
to give security in cases of arrest, replevin, injunction, and 
attachment, and in other cases ; but on complying with the 
other provisions required by law, the State, or the people 
thereof, or any State officer acting as aforesaid, shall have 
the same rights, remedies, and benefits as if the bond, under- 
taking, or security were given and approved as required 
by law. 

Pleadings in State actions to be deemed verified. 

671. $ 2. In any civil action or proceeding whatever 
wherein the State or the people of the State is a party plain- 
tiff, or any officer of the State, on its behalf or in his official 
capacity, is a party plaintiff or defendant, it shall not be 
necessary to verify any pleading or paper used or filed 
therein oti the part of the State, or the people of the State, or 
any State officer, in his official capacity or on behalf of the 
State, but such pleading and paper shall have the same effect 
in all respects as if the same were verified. 

Fees and costs in Slate actions not payable in advance. 

672. ^ 3. In any civil action or proceeding wherein the 
State or the people of the State is a party plaintiff^ or wherein 
any officer of the State on its behalf or in his official capa- 
city, or a county, is a party plaintiff or defendant, sheriffs, 
county clerks, the supreme court clerk, and all other officers, 
and all persons required by law to perform services in any 
such action or proceeding, shall perform such services for the 
State, or the people of the State, or any State officer acting 
on behalf of the State or in his official capacity, or a county, 
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without requiring payment of his fees therefor in advance ; 
but all such fees, and the costs accruing for said services, 
whenever allowable, shall become a charge against the Stat« 
or county, as the case may be, and shall be audited and 
allowed as other demands ; providedy that in any action or 
proceeding brought or had for the collection of any delin- 
quent taxes, assessments, or liens, no officer shall be entitled 
to charge, claim, demand, or receive from the county or State 
any fees or compensation whatsover for any services ren- 
dered by him in any such action or proceeding. (a) [Amend- 
mentf approved February 3, 1866; 1865-6, 49; took ^ect 
from passage. 

$ 4. This act shall take effect from and after its passage. 
An act entitled an act to provide for the payment of fees and 
costs in civil actions by and against counties, approved April 
twelfth, eighteen hundred and fifty-nine, is hereby repealed. 



TRANSFER OF ACTIONS TO OTHER COURTS. 

An Act relative to transferring actions and proceedings ftom one court 

to another court. 
Passed May 6, 1854, 153. 

Change of place of trial, to what other court. 

673. $ 1 . If an action or proceeding is oommencedf or pend- 
ing in a court, as is hereinafter mentioned, and the judge or 
justice thereof is by law disqualified from acting as such, or, 
if for any cause the court orders the place of trial to be 
changed, it shall be transferred for trial to a court, the par- 

(a) The original section did not contain the word ^' his ** before 
** fees therefor in advance,*' nor the words " whenever allowable/* 
nor any of the proviso. 
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ties may agree upon by stipulation in writing?, or made in 
open court, and entered in the minutes ; or if they do not so 
agree, then to the nearest court, where the like objection or 
cause for making the order does not exist, as follows : 

First. If in the district, to another district court. 

Second. If in the superior court of the City of San Fran- 
cisco, to a district court. 

Third. If in a county court, to a district court or some 
other county court. 

Fourth. If in the probate court, to a district court, or some 
other probate court. 

Fifth. If in a justice's court, to another justice's court in 
the same county. 

Clerk to transmit papers. Costs and fees. 

674. $ 2. When an order is made, transferring an action 
or proceeding for trial, the clerk of the court or justice of 
the peace, shall transmit the pleadings and papers therein, to 
the clerk or jnstice of the court to which it has been trans- 
ferred. If the transfer is made on the ground that a judge or 
jnstice is disqualified from acting, the costs and fees thereof, 
and of re-entering and filing the pleadings and papers anew, 
are to abide the event of the action or proceeding ; in other 
cases they are to be paid by the party at whose instance the 
order is made. 

[82 Cal. 209.] 

Jurisdiction of court, to which transferred. 

676. $ 3. The court to which an action or proceeding is 
transferred, shall have, and exercise over the same, the like 
jurisdiction as if it had been originally commenced therein, 
and may, by order or execntion, enforce the judgment. 
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Transcript of proceedings and judgment to original court. 

676. $ 4. In an action or proceeding transferred from a 
probate court, or brought to recover the poeseBsion of lands 
or tenements (excepting it be in a justice's coni't), after final 
judgment therein, the clerk of the court in which it is heard, 
shall certify under his seal of office, and transmit to the court 
from whence it is transferred, a full transcript of the proceed- 
ings and judgment. The clerk receiving such transcript, 
shall docket and record the judgment in the records of his 
court, briefly designating it as a judgment transferred from 
court, (naming the proper court). 

Clerk' 8 fees on transfer of action. 

677. § 5. On transferring cases, the following, and uo 
other fees and costs shall be allowed to the clerks of the 
court: for transmitting the pleadings and papers of a cause, 
the sum of two dollars ; for re-entering and filing the same 
pleadings and papers anew, three dollars ; for certifying and 
remitting a transcript and judgment, when required to be doue 
under this act, five dollars ; for docketing and recording a 
transcript and judgment, when required to be done under this 
act, five dollars. The last two items may be taxed in favor 
of the successful party, and made a part of the judgment 
against the other party, or otherwise ordered paid, as the 
court, hearing the action or proceeding, may by its order or 
judgment direct. 

Notice of trial on transfer injustices court. 

678. $ 6. If an action or proceeding is transferred to a 
justice's court, the justice receiving it shall, three days before 
he proceeds to the trial thereof, unless the parties stipulate in 
writing to waive such notice, cause therein a notice in writ 
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ing to be serYed on the parties, which notice shall in- 
form them of the time and place of trial ; in other cases, the 
action or proceeding shall proceed in the manner provided 
for by law in such actions or proceedings. 

[The foregoing section, though still upon tho statute book, has 
been virtually superseded by an amendment to sec. 582, approved 
April 25, 1863, see ante, 582.] 

TRANSFER OF ACTIONS TO UNITED STATES COURTS. 

Kn Act to provide for certifying and removing certain cases from the 
courts of this State to the United States circuit courts, and to re- 
move, by writ of error, certain cases from the supreme court of 
this State to the supreme court of the United States. 
Approved April 9, 1855, 80. 

What action may be removed to U. S. court. Petition. 

679. $ 1. If a suit be commenced in any court of this 
State, against an alien, or by a citizen of this State against a 
citizen of another State, and the matter in dispute exceeds 
the sum or value of five hundred dollars, exclusive of costs, 
to be made to appear to the satisfaction of the court, and the 
defendant shall, at the time of entering his appearance in 
sncb court of this State, file a petition for the removal of the 
cause for trial into the next circuit court of the United 
States, or district court of the United States, having the 
powers and jurisdiction of a circuit court, to be held in the 
district where the s-uit is pending, and offer good and suffi- 
cient surety for his entering in such court, on the first day 
of its session, copies of said process against him, and also 
for his there appearing and entering special bail in the cause, 
if bail was originally requisite therein, it shall then be the 
duty of such court of this State to accept the surety and pro- 
ceed no further in the cause ; and all subsequent proceedings 
which may be taken or had in such court in contravention of 
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the provieions of this section, shall he void and of no force or 
effect for any purpose whatsoever. 

[4 Cal. 358 ; 19 Cal. 124 ; 22 Cal. 83 ; 25 Cal. 604, 631.] 

Writ of error to U. S. supreme court, when. 

680. $ 2. A final judgment or decree in any suit in the 
highest court of law or equity of this State in which a decis- 
ion of the suit could be had, where is drawn in question the 
validity of a treaty or statute of, or an authority exercibed 
under the United States, and the decision is against their val- 
idity ; or where is drawn in question the validity of a statate 
of, or an authority exercised under this State on the ground 
of their being repugnant to the constitution, treaties or laws 
of the United States, and the decision is in favor of such, 
their validity ; or where is drawn in question the constmc- 
tion of any clause of the constitution of the United States, 
or of a treaty, or of a statute of, or commission held under 
the United States, and the decision is against the title, right, 
privilege, or exemption specially set up or claimed by either 
party, under such clause of the said constitution, treaty, 
statute or commission, may be removed by writ of error to, 
and be re-examined and reversed or affirmed in the supreme 
court of the United States, in the manner prescribed by the 
laws of the United States ; and upon the issuance and service 
of such writ of error, the chief justice or any judge of the 
court, rendering or passing the j ndgment or decree complained 
of, upon being applied to by the plaintiff* in error, or his attor- 
ney, shall sign the requisite citation to the adverse party. 

[28 Cal. 97.J 

Undertaking. Stay of proceedings. Transcript. 

681. § 3. After a final judgment shall have been rendered 
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in any suit in the highest court of this State, if the party 
against whom the decision may have been given, shall within 
t«n days thereafter file notice, in writing, with the clerk, 
of his intention to remove the canse, by writ of error, to the 
supreme court of the United States, and shall offer suflScient 
security, to be approved by the judge of the supreme court, 
or any district court of this State, for the prosecution of such 
writ of error, it shall be the duty of the said court in which such 
final judgment was rendered, or any judge thereof at cham- 
bers, to stay all proceedings for such time not exceeding fonr 
months, to be fixed by the said court or judge, as will be 
sufficient to enable such party to apply for and serve his writ 
of error in the mode prescribed by the laws of the United 
Slates, and upon the receipt of such writ of error the clerk 
of the court in which the record may be, and to which the 
writ may be directed, shall make return thereto, and send up 
the record or a transcript, without the necessity of any other 
or further order or authority whatsoever. 
[32 Cal. 231, 257.] 

Refusal of officers to act. 

682. $ 4. If any judge, clerk, or other officer of any court 
of this State, shall knowingly and voluntarily act in contra- 
vention of the provisions of this act, he shall be deemed 
guilty of a misdemeanor in office and liable to impeachment 
and removal from office. 
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APPEALS. 

All Act concerning appeals in certain cases. 
Approved February 14, 1856, 26. 

County, city or town need not give undertaking on appeal. 

683. $ 1. When jadgment has been rendered in the court 
of a juatice of the peace, in a county court, a district court, 
or the superior court of the City of San Francisco, against 
any organized or incorporated city or town in this State, said 
city or town, or county, against which such judgment was 
rendered may appeal therefrom to any court of competent 
jurisdiction, by filing a notice of appeal with the said justice of 
the peace, or clerk of either of the other courts as above men- 
tioned, and serving a copy thereof on the opposite party or 
his attorney, within the time and manner provided for appeals 
in other cases ; and said appeals shall be effectual for all pur- 
poses, and shall operate as a supersedeas to any execution 
that has been or may be issued on said judgment without the 
filing of a bond or the payment of costs to the justice or other 
courts, by the said city, or town, or county so appealing. 

[32 Cal. 655.] 

Notice of appeal by county ^ city, or town. 

684. $ 2. The mayor, attorney, or chief officer of any 
city, or district attorney, or the president of the board of 
supervisors of any county, shall have power to give the 
notice herein required to be given, and to perfect such appeal 
on behalf of their respective corporations or counties. 

§ 3. " An Act concerning appeals in certain cases," ap- 
proved February sixteenth, one thousand eight hundred and 
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fifty -five, and all laws or parts of laws in conflict with the 
provisions of this act, are hereby repealed. 

[The repealed act, if reference thereto is desirable, will be foand 
in statutes of 1855, 13.] 

An Act to regulate appeals in this State. 
Approved May 20, 1861, 589. 

No distinctiorif as to appeal, between law and equity. 

685, $ 1. That no distinction as to the mode of taking, 
or perfecting, appeals, or as to the effect of them, shall be 
made between cases at law and cases in equity ; bnt the pro- 
visions of the practice act shall apply in the same manner to 
all cases of appeal. 

[19 Cal. 82; 20 Cal. 116; 26 Cal. 595; 29 Cal. 224, 385.] 

[§ 2 was repealed by act of April 2, 1866 ; 1865-6, 843, as to all pro- 
ceedings which might be had after that act took effect, to wit : June 
1, 1866.] (a) 

No dismissal of appeal for insufficiency of notice or under- 
taking, provided, etc. 

686. $ 3. No appeal shall be dismissed for insufficiency 



(a) The repealed section— the object of which ITas b€en accom- 
plished by ante, 180— was as follows : 

S 2. In cases tried by the court without a jurj', no judgment 
shall be reversed for want of a finding, or for a defective finding, of 
the facts, unless exceptions be made in the court below to the find- 
ing, or to the want of a finding; and in cases of a defective finding, 
the particular defects shall be specifically and particularly desig- 
nated : and upon failure of the court below to remedy the alleged 
error, the party moving shall be entitled to his exceptions, and the 
same shall be settled by the judge, as in other cases ; provided, that 
such exceptions shall be filed in the court within five days after the 
making of the finding, or decision, excepted to. 
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of the notice of appeal, or undertaking, thereon ; provided^ 
that a good and Bufiicient undertaking, approved by a judge of 
the supreme court, be tiled in the supreme court, before the 
hearing upon motion to dismiss the appeal, and upon pay- 
ment of such reasonable cost as the court may adjudge; 
provided^ that the respondent shall not be delayed, but 
may move when the cause is regularly called for the dispo- 
sition, or dismissal, of the same, if such undertaking be not 
given. 

[24 Cal. 94, 364 ; 32 Cal. 372.] 

BiJl of exceptions at tried. Transcript in such case, 

687. $ 4. During the progress of a cause, a party may 
take his bill of exceptions to the admission, or exclusion, of 
testimony, or to the rulings of the judge on points of law, 
and it shall not be necessary to embody in such bill anything 
more than sufficient facts, to show the point and pertinency 
of the exception taken ; the presiding judge shall sign the 
same, as the trutb of the case may be, which bill shall then 
become a part of the record ; and a party against whom 
judgment is rendered may appeal from such judgment with- 
out any further statement, or motion ; and on such appeal it 
shall only be necessary to bring to the supreme court the 
transcript of the pleadings, and the judgment, and the bill, or 
bills, of exceptions so taken. 

[32 Cal. 655.] 

§ 5. This act shall take effect from and after the fir9t day 
of July, eighteen hundred and sixty -one. 
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An Act relating to appeals. 
Approved March 23, 1864 ; 1863-4, 223. 

Appeals in partition cases. 

688. $ 1. In addition to appeal provided for by section 
three hundred and thirty-six of an act to regulate proceed- 
ings in civil cases in the courts of justice of this State, 
passed April twenty -ninth, a.d. eighteen hundred and fifty- 
one, an appeal may be taken from the judgment or decree of 
the court in cases of partition, which determines the right of 
the several parties and directs partition to be made ; provided^ 
that upon the filing the bond mentioned in section three 
hundred and forty-eight of an act entitled an act to regulate 
proceedings in civil cases, passed April twenty-ninth, eight- 
een hundred and fifty -one, all proeedings in the case pending 
the appeal shall be stayed. 

[28 Cal. S20; 30Cal. 11; 31 Cal. 207.] 

TENANTS IN COMMON, JOINT TENANTS AND COPARCENERS. 

An Act concerning tenants in common, joint tenants and coparceners. 

Approved March 6, 1857, 62. 

Joint or several suits or defenses. 

689. $ I. All persons holding as tenants in common, joint 
tenants, or coparceners, or any number less than all, may 
jointly or severally, bring or defend, any civil action for 
the enforcement or protection of the rights of such party. 

[3 Cal. SO; 21 Cal. 202; 27 Cal. 418, 524; 30 Cal. 481 ; 31 Cal. 29; 32 
Cal. 481, 493. 

As to actions by tenants in common, joint tenants or coparceners, 
claiming under common source of title, to determine adverse claim, 
or establish common source of title, or declare a trust, or remove 
a cloud, see post, 726.1 
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POWER OF EX-JUDGES TO SETTLE STATEMENTS, ETC. 

An Act to authorize district judges in certain cases to sign records 

and settle statements. 
Approved April 12, 1869, 220. 

Ex-judges to sign records, settle statements, exceptions, 
etc., when. 

690. $ I. It shall be lawful, from and after the passage 
of this act, for any district judge of this State, at any time 
within twelve months after the expiration of his term of 
office, or within twelve months after he shall, from any 
cause, have ceased to exercise the duties of such office, to 
sign any records of his court that he may have left unsigned, 
at the time of going out of office; also, to sign and settle 
statements on motions for new trials, and statements and 
bills of exceptions on appeal to the supreme court, subject -to 
the same regulations and restrictions that now are, or here- 
after may be, prescribed by law. 

Legal force and effect. 

691. $ 2. Said records, when thus signed, and said state- 
ments and such bills of exceptions, when thus settled," shall 
have the same legal force and effect that they would be 
entitled to had they been signed or settled by the judge 
whilst in the exercise of his office. 

Successors of ex-judges. 

692. $ 3. This act shall not be deemed to take from the 
successors of any district judge the power to sign any record, 
or to sign and settle any statement or bill of exceptions, as 
heretofore authorized by law. 
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SAN FRANCISCO EXEMPT FROM GIVING UNDERTAKINGS. 

An Act to exempt the City and County of San Franciaco from giving 

undertakings in certain cases. 
Approved Hay 13, 1861, 3d0. 

Undertakings not required. 

693. $ 1. In any suit at law, or in equity, wherein the 
City and County of San Francisco is a party plaintiff, or de- 
fendant, no bond, written undertaking, or security, shall be 
required of said city and county, under the provisions of sec- 
tions seventy-six, one hundred and two, one hundred and 
fifteen, and one hundred and twenty-two, of the act entitled 
an act to regulate proceedings in civil cases in the courts of 
justice in this State, passed April twenty-ninth, eighteen 
hnndred and fifty-one, commonly called the *' Civil Practice 
Act,'* and of the acts amendatory thereof and supplementary 
thereto, requiring of plaintiffs security in cases of arrest, 
replevin, injunction, and attachments, but on complying with 
the other provisions required by law, the said City and 
County of San Francisco shall have the same rights, reme- 
dies, and benefits, as if the undertakings, bond, or securities, 
were given and approved, as required by law in such cases. 



SERVICE IN SAN BERNARDINO COUNTY. 

An Act defining the mode of serving civil process in the County of 

San Bernardino. 
Approved May 17, 1861, 480. 

S her iff, his deputy or appointee only, to serve process. 

694. $ 1. The sheiiff of San Bernardino County, or his 
deputies, or some person specially appointed by him, shall 
serve all civil process emanating from the district court, 
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county court, and probate court, in said county ; and it shall 
not be lawful for any other person to sei-ve any civil process 
emanating from said courts within said county ; provided^ 
that the judge of either of the said courts, may, in case of 
disability on the part of the sherifT, appoint some suitable 
person to serve process. 

$ 2. All acts, or parts of acts, in conflict with the provi- 
sions of this act, are hereby repealed. 



DEPOSITIONS IN FOUEIGN COUNTRIES. 

All Act to authorize the taking of depositions in foreign countries. 

Approved Hay 20, I86I, &53. 

Depositions in foreign country may be taken , when. 

695. $ I . The testimony of a witness in a foreign country 
may be taken by deposition in any civil action pending in 
any of the district courts of this State, at any time after the 
service of the summons, or the appearance of the defendant ; 
and in a special proceeding, at any time after a question of 
fact has arisen therein. 

Commission. 

696. $ !2. The deposition of a witness in a foreign coon- 
Cry shall be taken upon commission issued from a district 
court, under the seal thereof, upon an order of such court, or 
the judge thereof, on the application of either party, upon 
five days* previous notice to the other. Jt shall be issued to 
a person, or persons, agreed upon between the parties, or if 
they do not agree, to any person, or persons, nominated by the 
court, or judge, granting the commission. 
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Intenvgatories. 

697. $ 3. Sach proper interrogatoriee, direct and crose, as 
the respective parties may prepare, to be settled, if the par- 
ties disagree as to their form, by the court, or judge, granting 
the order for the commission, at a day Qxed in the order, may 
be annexed to the commission, or when the parties agree to 
that mode, the examination may be without written inter- 
rogatories. 

Authority of commissioner. 

698. ^ 4. The commission shall authorize the commis- 
sioner to administer an oath to the witness, and to take his 
deposition in answer to the interrogatories, or, when the ex- 
amination is to be without interrogatories, in respect to the 
question in dispute, and to certify the deposition to the court 
in a sealed, or closed, envelope, directed to the clerk, or other 
person, designated, or agreed upon, and forward to him by 
mail, or other usual channel of conveyance. 

Legal objections. Deposition for either party. 

699. $ 5. When a deposition has been once taken in 
accordance with the provisions of this act, it may be subject 
to legal objections, be read in evidence in any stage of the 
same action, or proceeding, by either party, and shall then be 
deemed the evidence of the party reading it. 

$ 6. This act shall take effect from and after its passage. 
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CONTEMPTS AND TRESPASSES. 

All Act for the punishment of contempts and trespasses. 
Approved April 8, 1862, 116. 

Re-entr^ upon land after judicial dispossession, 

700. $ 1. Every person who shall have heeii, or shall be 
hereafter, dispossessed or ejected from, or out of, any piece, 
parcel, lot.or tract, of land, by the judgment, decree, or pro- 
cess, of auy courtof competent jurisdiction, and who, not hav- 
ing legal right so to do, shall re-enter into, or upon, or take 
possession of, any such land, or any part thereof, or induce, or 
procure, any person, not having legal right so to do, or shall 
aid or abet him therein, shall be deemed guilty of a contempt 
of the court by which such judgment or decree was rendered, 
or from which such process issued, and shall be tried and 
punished therefor, in the same manner and form as now pro- 
vided by law, in case of contempt not committed in presence 
of the court or justice of the peace. 

[29 Cal. 632.] 

Restoration to party entitled. 

701. $ 2. Upon a conviction for such contempt, the 
court, or justice of the peace, shall immediately issue an alias 
process, directed to the proper officer. And requiring him to 
restore the party entitled to the posession of such property, 
under the original judgment, decree, or process, to such pos- 
session of which he shall have been dispossessed by the 
wrongful conduct or act herein declared to be a Contempt 
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CThe Test Oath Act, Inclading tbe portion following, was repealed 
by Act of January 17, 1868, 1867-8, 8J. 

An Act to exclade traitors and alien enemies from the courts of jus- 
tice in civil cases. 
Approved April 25, 1863, 586. 

|$§ I and 2 provided for the staying of proceedings in and dismissal 
of actions, or strilcingoutof defenses except on the filing, on demand 
of the opposite party, of an oath of allegiance. Those sections were 
declared to liave no further force or effect, by act of April 2, 1866; 
1S65-6, 853, which, however, expressly declared the following action 
to remain in full force and effect ] 

Test oath of attorney. 

702. $ 3. No attorney at law shall be permitted to practice 
in any conrt in this State antil he shall have taken and filed 
in the office of the county clerk of the comity in which the 
attorney shall reside, the oath prescribed in this act ; and 
for every violation of the provisions of this section, the 
attorney so offending shall be considered guilty of a misde- 
meanor, and on conviction, shall be fined in the sum of one 
thousand dollars. 

[22Cal. 293; 24 Cal. 241.3 

$ 4. This act, so far as the same relates to parties to an 
action, shall take effect immediately. 

Form of oath. 

[The " oath prescribed in this act," was contained in the first sec- 
tion and in two forms, as follows : 

*' I, (here insert the name of the plaintiff), do solemnly swear that 
1 will support the constitution of the United States and the constitu- 
tion of the State of California ; that I will bear true faith and alle- 
giance to the government of the United States, any ordinance, reso- 
lution, or law of any state or territory, or of any convention or legis- 

323 



703 Moneys in Court. 704 

latarft thereof, to the contrary notwithstanding ; that I bavo not, 
since the (here Insert the date of the passage of this act) knowingly 
aided, encouraged, countenanced, or assisted, nor will I hereafter, in 
any manner, aid, encourage, countenance, or assist the so-called 
Confederate States, or any of them, in their rebellion against the 
lawful government of the United States ; and this I do without any 
qualification or mental reservation whatsoever. So help me God." 

In case of a foreigner by birth, who has never been naturalized, 
nor declared his Intention to become a citizen, the prescribed form 
was as follows : 

'^ I, (inserting his name), do solemnly swear that I will not, at any 
time, or in any manner, aid, encourage, countenance, or assist the 
so-called Confederate States, or any of them, in their rebellion 
against the government of the United States, and that I will not, 
while a resident of the United States, knowingly commit or encour- 
age any act tending to subvert the constitution or government therc- 
ot; So help me Qod."] 

MONKTS DEPOSITED IN COURT. 

An Act concerning moneys deposited in courts of record of this St^te. 
Approved April 4, 1864; 1863-4,468, 

Money paid into court to be deposited voith treasurer, 

703. $ 1. In all cases in which the statates of this State 
authorize the deposit of moneys in the courts of record of this 
State, the moneys so deposited shall be paid to the clerk of 
the court, who shall deposit them, in his name of office, with 
the treasurer of the county. 

[30 Cal. 242.] 

Duty of treasurer. Receipts. Orders to pay. 

704. $ 2. It is hereby made the duty of each county treas- 
urer of this State to receive such deposits of moneys from the 
clerk of the court as special deposits, and to keep each depoidt 
entirely separate from all other moneys under his control, and 
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to give to the clerk making such depoBite receipts for the 
same, which receipts shall state the court in which action is 
pending, and also the title of the action in which such deposit 
is made, and the amount so deposited. The treasurer shall 
deliver any deposit of moneys so made with him, upon pre- 
sentation of an order signed by the clerk of the court and 
countersigned by the judge of the court in which the deposit 
is made. 

Responsibility of treasurer, 

705. $ 3. For the safe keeping of all moneys so deposited, 
and for the faithful performance of the duties prescribed in 
this act, the treasurer shall be responsible upon his official 
bond. 

Prenious deposits. 

706. $ 4. All moneys now on deposit in any of the courts 
of record of this State shall be deposited by the clerk In the 
manner prescribed in this act. 

Moneys paid for fines. 

707. $ 5. This act shall not be so construed as to interfere 
with any existing law concerning the payment to the county 
treasurer of any fines which may be inflicted by any court 
of record in this State ; but such fines shall be deposited by 
the clerks with the county treasurer in the manner heretofore 
provided by law. * 

$ 6. All acts and parts of acts in conflict with this act are 
hereby repealed. 

^ 7. This act shall take effect immediately. 
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FORCIBLE ENTRY AND DETAINER. 

An Act concerning forcible entries and unlawful detalneis. 
Approved April 2, 1856 ; 1865-6, 768. 

Forcible entry ^ what deemed. 

708. $ 1. If any persou Bhall, with violence and a strong 
hand, enter upon or into any lands or buildings, either by 
breaking open doors, windows, or other parts of a hoase, or 
by any kind of violence or circumstance of terror, or if any 
person, after entering peaceably, shall tnm oat by force, or 
by threats, or by menacing oondact, the party in poeseasioii, 
such person shall be deemed guilty of a forcible entry, and 
may be proceeded against and punished as hereinafter pro- 
vided. 

[3 Cal. 59 ; 4 Cal. 412 ; 5 Cal. 52, 63, 113, 156 ; 6 Cal. 441 ; 8 GaL 4M; 
9 CaL46; 10 Cal. 445; 12 Cal. 500; 15 Cal. 315; 16 Cal. 107; 17 Cal* 
566; 20 Cal. 45; 23 Cal. 375, 379, 381, 413, 519, 526; 24 Cal. 317; 25 Cal. 
54; 27'Cal. 875, 502, 565; 28 Cal. 118, 187, 527; 29 Cal. 214, 577; 31 Cat 
122; 32 Cal. 339.] 

Forcible detainer y what. 

709. $ 2. If any person shall, by force and with a strong 
hand, or by menaces and threata of violence, unlawfully hold 
and keep the possession of any lands or tenements, whether 
the same were acquired peaceably or otherwise, such per- 
son shall be deemed guilty of a forcible detainer, and may be 
proceeded against as herein provided. 

Entry at nighty etc., and detainer after demand. 

710. $ 3. If any person shall, in the night time, or doring 
the absence of the occupant of any lands or teuementB, un- 
lawfully enter upon such lands or tenements, and shall, 
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demaud made for the earreuder of such premisee for the 
period of ilve days, refuse to surrender the same to sach 
former occupant* such person shall be deemed guilty of a 
forcible detainer, and may be proceeded against as herein 
provided for such oftense ; provided^ that the party shall be 
deemed the actual occupant of lands who, within five days 
preceding such unlawful entry, was in the peaceable and 
undisturbed possession of such lands or tenements. 

Jurisdiction in county court, 

711. § 4. Actions for the recovery of the possession of 
any lands or tenements under the provisions of this act, and 
for damages consequent upon any forcible entry or forcible 
detainer, shall be commenced and prosecuted in the county 
court of the coimty in which such lands or tenements or some 
portion thereof may be situated, and as herein provided. 

Complaint, Day of appearance. 

712. $ 5. The plaintiff shall present to the county judge 
his written complaint, setting forth therein the facts on 
which he seeks to recover, and shall describe the premises 
sought to be recovered with reasonable certainty, and may 
charge that the defendant has acted fraudulently in making 
such forcible entry or holding sach possession by force, (in 
case where the action is brought for a forcible entry or forci- 
ble holding), and may claim such damages therefor as he may 
deem proper ; but in such case he shall state the facts consti- 
tuting the fraud. Upon receiving such complaint the judge 
shall fix a day for the appearance of the defendant in sach 
action, and shall indorse the date thus fixed, together with 
the day of the presentation of said complaint, upon said 
eoDiplaint ; the judge shall further provide and direct upon 
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said complaint that the summons to be issued thereupon shall 
be served upon the defendant at a day not less than three 
days previous to the day set for the appearance of said de- 
fendant, and not more than twenty days from the date of 
making the order, fixing the return day of the summons. 

Summons. 

713. § 6. The complaint thus indorsed shall be then filed 
with the clerk of the county court, and the clerk shall forth- 
with issue a summons under the seal of said court. Such 
summons shall state the parties to the action, the court in 
which the same is brought, the nature of the action in concise 
terms, and the relief sought, and also the day fixed for the 
appearance of the defendant therein, and the number of days 
before the time of the appearance that the same is to be 
served on the defendant. It shall command said defendant 
to appear and answer within the time designated in said 
summons, or that the relief sought will be taken against 
him. The summons shall be directed to the defendant, and 
shall be served by the sheriff of the county, or other person 
duly qualified, by delivering to such defendant a certified 
copy thereof, and the return of the sheriff shall show the 
day and place at which the same was served. 

Answer f etc. Trial. 

714. $ 7. On or before the day set for his appearance 
therein, the defendant shall file with the clerk, and in said 
cause, his written answer, demurrer, or demurrer and answer, 
or other appearance, or if he fail to so appear, the clerk ahall 
note his default, and the judge shall thereupon, upon aatia- 
factory evidence, order such judgment as shall be just in the 
premises. Whenever an issue of fact is presented by tbe 
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pleadings, the county jadge, upon application of either party, 
shall order the clerk to issue a venire for a special trial jury 
to be summoned for the day fixed by the court for the trial 
of said cause. Such jury shall be summoned in the same 
manner as provided in section twenty-eight of an act entitled 
an act concerning grand and trial juries,^ approved April 
twenty -seventh, eighteen hundred and sixty-three, and shall 
possess the qualifications prescribed by the said act, and shall 
be subject to the same challenges. All pleadings under the 
provisions of this act shall be in writing, and verified by the 
parties in the same mode prescribed by law for the verification 
of pleadings in other civil cases. All proceedings for the trial 
and determination of causes arising under this act, not herein 
provided for, shall be regulated by the provisions of the civil 
practice act of this State so far as the same may be applica- 
ble thereto. 

[Pleadings, 4 Cal. 120, 182; 6 Cal. 148; 17 Cal. 80; 20 Cal. 49; 
21 Cal. 55; 23 Cal. 375; 27 Cal. »75; 28 Cal. 170; 31 Cal. 122, 467; 32 
CaL 3390 

Arrest f when proper. 

715. ^ 8. If the complaint in the action presented shall 
establish, to the satisfaction of the county judge, fraud, force, 
or violence in making such entry, or in holding such posses- 
sion, and that such possession is unlawful, the judge may 
also make an order for the arrest of the defendant, and all 
the provisions of law, from section seventy-six to section 
ninety-eight, both inclusive, in title five, chapter one, of an 
act to regulate proceedings in civil cases in the courts of jus- 
tice of this State, passed April twenty-ninth, eighteen hun- 
dred and fifty-one, shall be and are hereby made the rule of 
proceeding to said arrest and bail in said action of forcible 
entry or forcible detainer. 
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Plaintiffs' case, what. Defense, what, 

716* $ 9. On the trial of any soch action of forcible entry 
or forcible detainer, the plaintiff shall only be required to 
show, in addition to the forcible entry or forcible detainer 
complained of, that he was peaceably in the actual possession 
at the time of the forcible entry, or was entitled to the pos- 
session at the time of the forcible detainer. The defendant 
may show in his defense, that he or his ancestors, or those 
whose interest in such premises he claims, have been in the 
quiet possession thereof for the space of one whole year 
together next before the commencement of said action, and 
that his interest therein is not then ended or determined, and 
such showing shall be a bar to the action in all cases pro- 
vided for in this act. 

Variance. Amendments of complaint, 

717. $ 10. Whenever, upon the trial of any cause under 
the provisions of this act, it shall appear from the evidence 
that the defendant has been guilty of either of the offenses 
herein provided for a forcible entry or aforcible detainer, and 
other than the offense charged in the complaint, the judge 
shall order that such complidnt be forthwith amended to con- 
form to such proofs. Such amendment shall be without any 
imposition of terms, nor shall any continuance be permitted 
npon account of such amendment, nnleas the defendant, by 
afSdavit filed, shall show to the satisfaction of the oonrt good 
cause therefor. 

Parties defendant, who. 

718. § 11. No person other than the actnal oocapantB of 
the premises shall be necessary parties defendant to proceed- 
ings specified in this act; nor shall any action abate orplaia- 
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tiff be nonsaited for the nonjoinder of any persons who might 
or should have been made parties defendant ; but when it 
shall appear that any of the parties served with process or 
appearing in said action are guilty of the offense charged^ 
judgment shall be rendered against such persons thus found 
guilty. And in case a married woman be a tenant or occu- 
pant, and her husband is not a resident of the county in which 
the premises are situated, her marriage shall not be a defense 
in such proceedings ; but in case her husband be not joined, 
or unless she be doing business as a sole trader, a judgment 
against her shall be only valid against property on the prem- 
ises at the time of the commencement of the action. 
[As to married woman, see 20 Cal, 282.] 

Restitution. Damages. TreUe damages. 

719* $ 12. If, upon the trial of any action under the pro- 
visions of this act, the verdict of the jury or the iindings of 
the couH shall be in favor of the plaintiff and against the 
defendant, the court shall thereupon enter judgment for the 
plaintiff to have restitution of the premises, and the jury, or 
the court in case the action is tried without a jury, shall also 
find or assess the damages occasioned to the plaintiff by such 
forcible entry or forcible detainer, and judgment shall be at 
once entered by the clerk in favor of the plaintiff and against 
the defendant for three times the amount of the damages 
tlins assessed. 

[6 Cal. 63, 148, 161; 10 Cal. 211; 15 Cal. 150; 17 Cal. 566; 19 Cal. 
374 ; .20 Cal. 45, 282 ; 23 CaK 375 : 25 Cal 262 ; 27 Cal. 565 ; 28 Cal. 527 ; 
29 Cal. 214.] 
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Action a civil case. Stay of execution^ when, 

720. § 13. The proceedings in or upon the trial of any 
sach action ehall be the same as in other civil cases, except 
as herein otherwise provided, and judgment shall be entered, 
execution issued, and all other proceedings, both before and 
subsequent to judgment, be had as in other civil cases; 
provided^ that no appeal taken by a defendant in such action 
to the supreme court shall pVeventtbe issuance and execution 
of the writ of restitution therein unless the county judge 
shall by his written order direct that such writ of restitution 
be stayed. 

Court commissioners may act, when. 

721. § 14. Any duly appointed court commissioner of a 
county may perform any and all the duties in this act required 
to be performed by the county judge, whenever such oom- 
missioner is authorized by law to perform such duties. 

Repealing clause. Pending actions. 

722. § 15. All acts or parts of act« inconsistent with or 
repugnant to the provisions of this act are hereby repealed ; 
provided^ this section shall not in any way affect or apply to 
actions or proceedings commenced or pending before this act 
goes into effect, but the same may be prosecuted and pro- 
ceeded in to final judgment or otherwise, in the same man- 
ner as if this act had not been passed. 

Holding over by lessees, etc. 

[The old laws in relation to holding over by lessees after rent dae, 
after expiration of lease, etc.— which are a portion of the old stat- 
utes concerning forcible entries and unlawful detainers- do not seem 
to be affected by the new act above given. The old laws are boweTer 
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in such a condition, being portions of acts otherwise superseded, that 
It is found impracticable, without further legislation or judicial decla- 
ration, to altempt to state exactly what is or what is not In force. 
Sec Hitteirs Gen. Laws, 3129-3143 and 3947-3951. The decisions of the 
sapreme court In regard to questions between landlords and tenants, 
(some of which are changed as rules of law by later legislation) will 
be found in 

3 Cal. 273, 334; 4 Cal. 170, 208; 6 Cal. 189; 7 Cal. 250; 10 Cal. 302; 
11 Cal. 133; 17 Cal. 80; 21 Cal. 309; 23 Cal. 519; 25 Cal. 31, 262, 384; 
27 Cal. 502 ; 28 Cal. 118, 224 ; 29 Cal. I(i8, 661 ; 32 Cal. 93.] 



ACTIONS IN JUSTICES COURTS AGAINST NON-RESIDENTS. 

An Act to amend sections seven, five hundred and thlrty-flve, and 
five hundred and forty-one of an act entitled an act to regulate 
proceedings in civil cases In courts of justice of this State, ap- 
proved April 29, 1851. 

Approved March 30, 1868; 1867-8, 550. 

C§§ 1, 2, 3, and 4 contain the amendments to sections 7, 535, 541 and 
586 of the Practice act, therein inserted.] 

723. $ 5. Nothing in this act shall be constrned to preclade 
the bringing of actions in justices' courts of this State against 
any party or parties residing out of this State. 

§ 6. This act shall take etfect and be in force immediately. 



COMPOSITION WITH DEBTORS. 

An Act for the relief of debtors. 
Approved February 1, 1868; 1867-S, 81. 

Agreements of composition valid, 

724. ^ 1. By agreement between creditor and debtor, a 
lesB sum than the whole amoant may be paid and received in 
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fall payment and discharge of auy indebtedness, if sncb agree- 
ment be clearly manifested by a receipt or instrument, in 
writing, signed by such creditor. 

§ 2. This act shall take effect immediately. 



IMPEACHMENT OF WITNESSES. 

An Act. In relation to witnesses. 
Approved March 19, 1868; 1867-8, 193. 

General character may he inquired into. 

726. $ 1. In any civil or criminal action or proceeding, a 
witness may be discredited or impeached, and for such pur- 
pose his general character for truth, honesty and integrity 
may be inquired into. 

§ 2. This act shall take effect immediately. 

ADVERSE CLAIMS AGAINST COMMON SOURCE OF TITLE. 

An Act to expedite the settlement of titles to lands held under a 

common aoarce of title. 
Approved March 14, 1868 ; 1867-8, 168. 

Action to determine adverse claims . 

726- $ 1. Any two or more persons claiming any estate or 
interest in lands under a common source of title, whether 
holding as tenants in common, joint-tenants, copartners, [co- 
parceners] (?) or in severalty, may unite in an action against 
any pereon claiming an adverse estate or interest therein, for 
the purpose of determining such adverse claim, or of estab- 
lishing such common source of title, or of declaring the same 
to be held in trust, or of removing a cloud upon the same. 

i 2. This act shall take effect immediately upon its passage. 
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DEATH OF LAST SURVIVING TRUSTEE. 

An Act to provide for the more certain execution of express trusts 

in case of the death of the la«t sarviving trustee. 

Approved March 14, 1868; 1867-8,170. 

Execution of trust. 

727. $ 1. Upon the death of the last surviving trnstee of 
an express trust, the trust estate shall not descend to his heirs 
nor pass to his personal representatives, nor to any assignee 
or devisee ; but the trust, if then unexecuted, shall rest in the 
people of the State of California, v^ith all the povrers and 
duties of the original trustee, and shall be executed by some 
person appointed for that purpose by the district court for the 
county in which the property held in trust, or some part 
thereof, shall be situated at the time of the death of such sur- 
viving trustee, and under the direction of that court, upon 
such previous notice to the attorney general, representing the 
State in that behalf, as the court conducting the proceedings 
shall prescribe. 

Express trusts and existing ti^usts. 

728. $ 2. The provisions of this act shall extend to all 
express trusts heretofore created ; provided^ the trnstee or 
trustees shall be alive at the time of the passage of this act, 
and to all express trusts hereinafter [hereafter] created. 

$ li. This act shall take effect immediately on its passage. 
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PROTECTION OF WAGES OF LABOR. 

An Act to protect the wages of labor. 
Approved March 21, 1868 ; 1867-8, 213. 

Wc^es preferred claims on assignment or insolvency of 
employer. 

729. § 1. That in all assignments of property, whether 
real or personal, which shall hereafter be made by any per- 
sons, or chartered company or corporation, or by any person 
or persons Owning or leasing real or personal property, to 
trustees or assignees, on account of inability at the time of 
the assignment to pay his, her or their debts, or in proceed- 
ings in insolvency, the wages of the miners, mechanics, 
salesmen, servants, clerks or laborers employed by such per- 
son or persons, or chartered company or corporation, shall be 
held and deemed preferred claims, and paid by such trustees 
or assignees before any other creditor or creditors of the as- 
signor ; provided^ that the claims of each miner, mechanic, 
salesman, servant, clerk, or laborer thus preferred shall not 
exceed in value one hundred dollars of gold coin of the 
United States, and the services shall have been rendered or 
labor performed within forty days next preceding said assign- 
ment or the filing of said proceeding in insolvency. 

Wages on death of employer. 

730. § 2. That in all cases of the death of any employer 
or employers, the wages of each miner, mechanic, salesman, 
clerk, servant and laborer, for services rendered within the 
forty days next preceding the death of the employer, not ex- 
ceeding one hundred dollars of gold coin of the United 
States shall rank after the funeral expenses of the last eick- 
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ness, the charges and expenses of administering upon the es- 
tate, and the allowance to the -widow and infant children, 
and be paid pro rata before all other claims against the estate 
of the deceased person or persons ; provided^ this act shall 
in no way affect the homestead or other property exempted 
by law from forced sale in payment of debts, or any mortgage 
or lien lawfully obtained on the property of the deceased be- 
fore his death. 

Wages on execution or attachment against employer. 

731. § 3. In all cases of executions, attachments, and 
writs of a similar nature, hereafter to be issued against any 
person or persons, or chartered company, or coi-poration, it 
shall be lawful for such miners, mechanics, salesmen, serv- 
ants, clerks and laborers, to give notice of their claim or 
claims, and the amount thereof, duly certitied and sworn to 
by the creditor or creditors making the claim, to the officer 
executing either of such writs, at any time before the actual 
sale of property levied on; and such officers shall pay to 
such miners, mechanics, salesmen, servants, clerks or laborers, 
out of the proceeds of the sale, the amount each is justly and 
legally entitled to receive for services rendered, within the 
forty days next praceding the levy of the writ of execution, 
attachment or other writ, not exceeding one hundred dollars 
of gold coin of the United States ; provided, if any or all of 
the claims so presented and claiming preference under this 
section shall be disputed by either the debtor or the creditor, 
the miner, mechanic, salesman, servant, clerk or laborer pre- 
senting the same shall commence an action within ten days 
for the recovery thereof, and shall prosecute his action with 
due diligence, or be forever barred from any claim of priority 
of payment thereof; but in case action is rendered necessary 
by the act, as aforesaid, of either debtor or creditor, and judg- 

337 



782 Merest 733 

ment shall be had for said claim, or any part thereof, carry- 
ing costs, the costs attending the prosecution of said action, 
and legally taxable therein, shall likewise be a prefnred 
claim, with the same rank as the original claim ; and provi- 
ded farther, if the amount of assets, after deducting costs of 
levy and sale, shall not be adequate to the payment of all of 
the preferred claims of this class, they shall be paid pro rata 
out of the fund hereby made applicable thereto ; tooA. provi- 
ded further, that nothing in this act contained shall be con- 
strued to affect any homestead claims, mortgage, or lien of 
any description, created and existing before the claim of soch 
laborer accrued. 

INTEREST. 

An Act to regulate tbe Interest of money. 
Passed March 13, 18S0« »2. 

Legal rate of interest, 

732. ( 1. When there is no express contract in writing 
fixing a different rate of interest, interest shall be allowed at 
the rate of seven per cent, per annum, for all moneys after 
Ihey become due on any bond, bill, promissory note, or other 
instrument of writing ; on any judgments recovered before 
any court in this State for monejrs lent ; for moneys due on 
the settlement of accounts, from the day on which the bal- 
ance is ascertained, and for moneys received to the use of 
another, (a) [Amendment y approved March 30, 1868; 1867-8, 
553 ; took ^ect in sixty days, 

C8 Cal. 31 ; 16 Cal. 140; 28 Cal. 78, 628; 31 Cal. 467; 82 Cal. S2.3 

Written agreements for interest. Interest on judgments, 

733. $ 2. Parties may agree in writing for the payment 

(a) The original section was the same, except that It contained 
the word ** ten " instead of ** seven.** 
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of any rate of interest whatever on money due or to become 
dne, and it shall be allowed according to the terms thereof 
until the entry of judgment thereon ; but whatever may be 
the rate of interest agreed upon, no judgment or decree in 
any court of this Stat« shall draw interest at a rate to ex- 
ceed seven per cent, per annum. (a) {Amendment, approved 
March 30, 1868 ; 1867-8, 553 ; took effect in »ixty days. 
[5 Cal. 416; 11 Cal. 14; 28 Cal. 288; 29 Cal. 165.] 

734. $ 3. The parties may in any contract in writing, 
whereby any debt is secured to be paid, agree, that if the 
interest on such debt is not punctually paid it shall become a 
part of the principal, and thereafter bear the same rate of 
interest as the principal debt. 

[29 Cal. 385.] * 

COMMON LAW. 

An Act adopting the common law. 
Passed April 13, 1850, 219. 

Common law the rxde of decision. 

735. The common law of England, so far as it is not 
repugnant to or inconsistent with the constitution of the 
United States, or the constitution or laws of the State of 
California, shall be the rule of decision in all the courts of 
this State. 

C2 Cal. 39, 99, 568; 6 Cal. 359; 7 Cal. 479; 15 Cal. 308; 27 Cal. 346.] 

(a) Original section : 

$ 2. Parties may agree in writing for the payment of any rate of 
interest whatever on money due, or to become due on any contract. 
Any judgment rendered on such contract shall conform thereto, and 
shall bear the interest agreed upon by the parties, and whicti shall 
!>« specified in the judgment. 
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Abatement, action not to abate for death or disability 16 

of nuisance or waste 249 

forcible entry, etc., case not to abate for non>joinder of 

defendants 718 

Absence at trial waiver of jury 179 

of occupant, entry in case of. 710 

Abuse of discretion ground of new trial 198 

Accident a ground of new trial 193 

Account, items of, need not be pleaded 66 

demand for items of 66 

Action, civil, one form of. 1 

parties 2 

real party in interest 4 

by a88ignee 6 

by executors, administrators, trustees, etc 6 

bv and against married women 7 

rights of married women in 8 

for death of child or ward 11 

all having interest may be joined in 12 

against persons severally liable 16 

not to abate for death or transfer 16 

where to be tried 18 

when in county 19 

when venue changed , 21 

commencement of 22 

pendency of, notice of 27 

aj^ainst several deftendants 82 

title of, in complaint 39 

another pending, when cause of demurrer 40 

upon instruments in writing 63 

cifectment 58 
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Action, libel or slander 02 

uniting several causes of. 64 

replevin 99 

when attachment may issue 120 

dismissal and nonsuit 148 

for adverse claim in supplementary proceedings 244 

foreclosure 246 

for nuisance, waste, etc 249 

to quiet title 264 

to quiet title by tenants in common, etc 726 

for partition 264 

for usurpation of office 810 

against vei^sels 817 

againtft Joint debtors 868 

costs in 494 

court tax on fi09 

successive, when may be brought 625 

consolidation of 626 

to determine adverse claims for money or property. ... 627 

by security to compel satisfaction 627 

transfer to other court 678 

removal to U. S. courts 679 

of forcible entry, etc 708 

by tenants in common, etc 689, 726 

on preferred claim for wages 781 

venue in justices' courts 686 

how commenced 58S 

aga jnfit non- resident of State 728 

Adjournment, while jury absent 170 

final, of court, discharge of jury 170 

in justices' courts, on amendment 680 

undertaking on, in certain oases 685 

in forcible entry and detainer 717 

Administrator, action by 6 

appeal bond by 858 

when to pay costs ; 607 

Adverse claims to real property. . . «. . i 254 

to money or personal property. , 627 

to land claimed under common source of title 726 

party may not testify, when 896 

reftisal of to testify 420 

Aifldavit, service of summons 28 

for publication of summons 80 

for publication in partition suit 269 

of publication of summons 88 

of service 84 

to pleadings ol, 66 
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Affidavit, State not reqaired to make 871 

to answer denying execution of note, etc 54 

for arrest 76 

of sureties on arrest 76 

copy of, to be given to person arrested 78 

on Jastiflcation of bail 89 

on discharge of arrest 97 

on replevin 100 

on claim by third person 100 

on indemnity bona 100 

on injunction 118 

to dissolve injunction 118 

on attachment 121 

on undertaking for release 19fi 

on motion to discharge 189 

for continuance 168 

on objections to referee 186 

on motion for new trial 194 

on redemption of real estate 284 

of concealment of property by judgment debtor 239 

on examination of judgment debtor 241 

on usurpation of office 811 

in actions against vessels 819 

on undertakings in such actions 82S 

on claims by sailors, etc 829 

on appeal statement 848 

on appeal undertaking 866 

on proceedings against joint debtors 870 

on confession of judgment 876 

on agreed cases 877 

by arbitrators : 886 

of concealment of witness 406 

that prisoner required as witness 418 

of witness to avoid arrest 416 

before whom, mav be taken 424 

for taking deposition 429 

to authorize use of deposition 480 

to perpetuate testimony 488 

•uch, primary evidence 441 

on certiorari 467 

on contempt 481 

on cost-bill 610 

of sureties for costs 618 

defects iu .681 

of sureties to undertakinjj^s 660 

on interpleader 668 

State not required to make 671 
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Affldayit, of loyalty 702 

for continuance in forcible entry, etc 717 

in justices' courts, for publication 648 

on arrest 646 

on attachment 662 

on replevin 667 

for continuance after amendment 680 

on motion for new trial 628 

Affirmation 446 

Age of infiant to choose guardian 10 

Agreed case, how submitted 877 

Agreement on composition with debtor 724 

for interert 788 

Alienation of real estate no prejudice 263 

Allegations, when deemed true 66 

materia], what 66 

to be liberally construed " 70 

in complaint for injunction 112 

controverted, issues of fact .' 168 

in proceedings against joint debtors 872 

in justices' courts, variance to be disregarded 679 

in forcible entry and detainer 716 

Alteration in instrument t-o be accounted for 448 

Ambassador may take affidavits 426 

Ambiguity in complaint, ground of demurrer 40 

Amendment to complaint 48 

after demurrer 67 

to pleadings in general 68 

as to names of defendants 69 

to statement on new trial 196 

to statement on appeal ' 888 

in forcible entry and detainer 717 

in justices' courts 678 

justice may allow 680 

Answer, waives summons, when 22 

time to 26 

what 88 

service of. 88 

to cross complaint SS 

I to portion of complaint 42 

' and demurrer 42 

objections to complaint by 44 

what to contain 46 

may contain several defenses 49 

demurrer to 60 

sham and irrelevant, striking out of. 60 

new matter 60 



Index, 345 



Answer, when to be verified 61 

to complaint on instrument 68 

in libel and slander 68 

after demurrer overruled 67 

time for may be enlarged 68 

writ of replevin before 99 

injunction after 114 

Judgment upon default of. 160 

issue of law upon demurrer to 162 

in partition 270 

to proceeding against joint debtor 871 

of witness on examination 408 

striking out of, on defendant's refusal to testify 420 

on mandamus 471 

on proceeding for contempt 487 

on intervention 661 

in forcible entry and detainer 714 

in justices' courts 686 

what to contain 674 

in action on written instrument 677 

in mayors' courts 688 

Appeal, in actions against vessels 882 

when and what 888 

by whom ^ . . . 886 

from what 886 

time for 886 

notice of. 887 

statement on 888 

omission to make statement on 889 

time for statement may be enlarged 840 

settlement of statement on 841 

statement annexed to judgment roll or order 842 

from order 848 

what orders reviewed on 844 

powers of courts on 846 

damages for delay 846 

appellant to furnish papers 846 

dismissal of 846 

no dismissal in certain cases. 686 

in case of submission of controversy without action. . . 879 

from awards 888 

on certiorari 466 

court tax on 609 

opinion of supreme court to be In writing 667 

by countv, city or town, no undertaking required 688 

on bill or exceptions 687 

to supreme from district court 847 
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Appeal, undertakin/ir 848 

iustification of suretieA S49 

stay of proceedings on ^ 368 

effect of; in attachment cases 858 

sureties on undertaking 866 

waiver of undertaking on 366 

hearing 367 

remittitur.. 368 

to supreme from county court 869 

undertaking on 880 

hearing 881 

appellant to furnish papers 862 

to countj court from Justices' courts 866 

power or appellate court 367 

judgment on 867 

statement and proceedings 624 

from mayors' courts 640 

in forcible entry and detainer 720 

judgments on, to be in writing 667 

in partition cases. 688 

Appeaiable orders, etc, in district court 847 

in county court 869 

Appearance waives summons 22 

equivalent to service 86 

deposition after 428 

by attorney 628 

day of, in forcible entry and detainer 712 

by answer or demurrer 628 

day of, in justices' cases 641 

in justices' courts, what waives 687 

Appointment, on death of trustee 727 

Appraisal of attached property, when .*. 187 

Arbitration, title to real estate not subject to 880 

who may submit to 880 

submission in writing 881 

stipulation as to judgment 882 

revocation of submission 882 

powers of arbitrators 883 

meetings, oaths 384 

award m writing and signed 386 

award, when to constitute judgment 886 

when vacated 886 

rehearing 886 

modification or correction 887 

appeal from 888 

damages in case of revocation 889 

to three, all shall meet, two may act 529 
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Argument, reeervatioxi of case, for 1S8 

Arrest, actioa for, when Joined with others 64 

may be made, when 78 

order of 74 

affidavit 75 

nndertaking 76 

issuance and return of order 77 

service of order 77 

copies for defendant 78 

discharge, on bail or deposit 80 

surrenc^r by baiL. 82 

liability of bail 84 

return of deposit on discharge 93 

escape 95 

liability of sheriff for escape 96 

vacation of order 97 

of judgment debtor on supplementary proceedings 239 

on usurpation of office 311 

of witness 411 

witness privileged from 415 

for contempt 482 

injustices' courts 544 

affidavit 645 

undertaking 545 

discharge 548 

continuance. 549 

judgment 597 

for contempt 617 

in forcible entry and detainer 715 

Assignee, action by 5 

after commencement of action 16 

Assignment of choses in action 5 

notes and bills 5 

not to prejudice cross demands 5 

copy of, on redemption of real estate 234 

of employer, wages of labor on 729 

Assistance, writ of, see 248 

Attachment, may issue when 120 

affidavit on 121 

undertaking 122 

service 128 

several writs may issue 128 

of rights and shares in corporations 124 

service on real property 125 

on stocks, shares, debts and creditn.. 125 

on personal property 125 

garnishment .* 126 
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Attachment, liability of garnishee 127 

examination of garnishee « 1^ 

inventory of property attached 129 

sale of perishable property under 180 • 

sale of property attached 654 

debts and credits to be collected. 190 

claim by third person 131^ 

sheriflTs jury 131' 

property, application of to judgment 132 

surplus to detiendant 133 

action on undertaking on release of. 134 

judgment for defendant , 135 

motion to release 136 

undertaking on release 137 

appraisal of property released, when 187 

affidavits 189 

discharge of 140 

return of writ 141 

a^nst vessels 321 

discharge of 827 

effect of appeal on 353 

against witness 411 

for contempt 482 

of employer, wages of labor on 731 

in justices' courts 551 

affidavit on 552 

undertaking 553 

undertaking on release 654 

Attendance of witnesses 402 

Attorney for absent defendant, when 81 

service of answer or demurrer upon 38 

service of amended complaint upon 48 

to subscribe pleadings 61 

to verily pleadings, when 65 

to require sheriff to take property in replevin, when ... 101 

service of notice of appeal on 387 

when a witness 896 

compensation of 494 

may verity cost bill 510 

service upon, how made 619 

appearance by 528 

what papers to be served on 524 

oath of loyalty by 702 

in justices' courts 684 

Attorney general not to verify pleadings 66 

to bring actions for usurpation of office 810 

to have notice <m appointment of trustee, when 727 
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Authorities to be furnished supreme court, when 857 

Awards, of arbitrators 882 

Bail on arrest 81 

may take and surrender defendant 88 

liabilityof 84 

exoneration of , 86 

justification of 87 

qualifications of. 88 

when sherifi* liable as 96 

on arrest tor usurpation of office 811 

on attachment for contempt 4S3 

in justices' courts on arrest 660 

Bidder at execution sale delinquent 224 

Bill of exchange, action by assignee 6 

action against persons severally liable 16 

of items of account 66 

of costs 610 

of exceptions during trial 687 

Blank not to be in justices' court papers 611 

Boats — see Vessels, 

Bond, liability of sheriff on official, for person arrested — 96 

indemnity. Judgment on 646 

see Und(*rtaking. 

Book, judgment 201 

judgment on confession to be entered 876 

judgment on agreed case to be entered 878 

execution, what 212 

Calendar in district court 166 

Capacity to sue, demurrer for want of 40 

Cause of action, demurrer for misjoinder 40 

demurrer for want of facts to constitute. 40 

by way of counter claim 47 

separate defenses to 49 

jomder of '. 64 

limitation to foreign 632 

in forcible entry and detainer 716 

Certificate of sale 227 

Certified copies of official records, etc. 666 

Certiorari, writ of 466 

when granted 456 

application for, and affidavit 457 

to whom directed 458 

what to require 459 

stay of proceedings on 460 

service 461 

extent of inquiry 462 

defective return 463 
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Certiorari, trantinissiAi of judgment to inferior court ^^ 

Judgment roll in ^^ 

appeal to supreme court .'.',* 466 

coats^on \\ 608 

may issue in vacation ' " ,' ." 668 

Challenge to jurors \\\ 161 

causes ' " 162 

trial of ; ; 168 

in justices' courts 580 

Ohftmbers. business at 516 

Change of place of trial 21 

in county court 386 

in justices' courts. 682 

Character of witness on impeachment, etc 726 

Charge to jury 165 

Chinese not to be witnesses. 894 

Claim for delivery of personal property 99 

by third persons in replevin 109 

by third persons in attachment 181 

by third persons in execution 218 

conflicting, to real property 253 

conflicting claims under common source of title 726 

for partition 264 

for office or franchise 810 

of sailors 829 

adverse, to personal property 627 

replevin in justices' courts 656 

of third persons 665 

for wages, on assignments or insolvency 729 

for wages, on death of employer 780 

for wages, m case of execution or attachment of em- 
ployer 731 

Clersyman as witness 897 

Clerk to indorse complaint 28 

to sign summons 24 

to certify copy of complaint 28 

to file papers on arrest 76 

to issue attachment writ 121 

to enter dismissal of action, when 148 

to enter default 150 

to make up calendar 166 

to draw jury 159 

to record aud read verdict «.»^ 178 

to enter consent to relerence 182 

to minute exceptions 189 

to enter judgment 197 

to keep judgment book 201 
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Clerk to make up judgment roll 203 

to keep judgment docket 205 

to issue execution 210 

to keep execution book, etc 212 

to issue execution for deficiency on foreclosure 246 

duties of, on partition— see Partition. 

to issue attacnment against vessels, etc 822 

duties of as to appeals — see Appeals. 

of supreme court to transmit remittitur 368 

toenterjudgment by confession. 876 

to register arbitration case 882 

tq enter judgment on compromise 890 

may take affidavit 424 

to enter costs in judgment 611 

to keep register. 628 

of what courts 644 

to talce down testimony, when 668 

fees of, in State actions 672 

duties of, on transfer 674 

fees of, on change of venue 674 

duties of, in forcible entry and detainer 712, 719 

duties of, on error to United States supreme court 681 

Clerks, what wages of, preferred 729 

Cloud on title may be removed 264, 726 

Cognovit 890 

Commission to take deposition 428 

justices may issue. 620 

to take deposition in foreign country 696 

Commissioner, court, may enlarge time, etc. 196 

reference may be made to 184 

business that may be done by. 616 

may act in forcible entry ana detainer, when 721 

of deeds, may take affidavits and depositions 426 

Common law rule of decision, etc 786 

Common source of title, claims under 726 

tenants in, action bj or against 689, 726 

Compensation in partition 804 

Complaint, filing of, to commence action TBL 

indorsement of 28 

time to answer • . . 26 

certified copy to be served. 28 

service on one defendant, when 28 

a pleading 88 

cross 88 

what to contain 89 

verification of 66 

demurrer to 40 



^ I 



352 h.dex» 



Coinplamt, objections to, in demurrer 41 

service of amended 48 

answer to, when verified 61 

upon written instrument 53 

ejectment 58 

condition precedent, how pleaded in 60 

libel and slander 62 

Joininff causes of action in 64 

material allegations of, admitted when 65 

answer to, when demurrer overruled 67 

amendment of 68 

to be liberally construed. 70 

for injunction 112 

verification of, for injunction 118 

for partition 266 

for usurpation of office 810 

af^ainst vessels 819 

not required on proceeding against joint debtor 869 

striking out, when plaintiff refuses to testify 420 

on intervention 669 

in forcible entry and detainer 712 

in justices' courts 670 

on written instruments before justices 677 

in mayors' courts 686 

Composition with debtors 724 

Compounding of interest 784 

Compromise, offer to 890 

offer, in justices' courts 696 

Computation of time 680 

Concealment of defendant 80 

of property in replevin 107 

of defendant in justices' cases 643 

of property in justices' cases 668 

Condition precedent, how pleaded 60 

Confession of judgment 874 

in justices' courts • 686 

Conflicting claims, to real estate 264 

to land under common source of title 796 

for money or property 627 

Consent to reference 182 

to waive jury 179 

Consolidation of actions 686 

Constable not to act as attorney 684 

to serve summons 648 

deputy to serve papers. 618 

power of, after office expired 616 

Construction of pleadings to bo liberal 70 
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Construction, of words in Praetioe Act 647 

Consul majr take aflBdavits 426 

Contempt, in supplemental proceedings 245 

for disobedience to subpoena. 409 

of adverse party refusing to testify 420 

by refaBin|[ inspection of documents. 446 

by disobeying mandate 479 

what 480 

in presence of court, or otherwise 481 

bail on 483 

arrest for 484 

bail on arrest for 485 

return of warrant of arrest 486 

hearing 4^7 

decision 488 

proceedings on, not to bar indictment 490 

nilure to appear after bail 491 

imprisonment for, when 492 

judgment final 493 

in justices' courts 616 

in disturbing receiver of minings claim 651 

bF reentry upon land 700 

Continuance for absence of witness 158 

in partition cases 2S6 

for unreturned commission 436 

examination of witnesses on 664 

in forcible entry and detainer 717 

in justices' courts 580 

Contract, uniting causes of lotion on 64 

attachment in cases of 121 

specific, Judgment in case of 200 

execution in case of specific 210 

Controversy, all parties may be brought in 17 

submis*<ion or, without action 877 

Judgment on submission 878 

Judgment to be enforced 879 

submission of to arbitration 880 

Convenience of witnesses on motion to change venue 21 

Conversion, arrest for 73 

in Justices' courts 544 

Conveyances in partition cases 297 

Convicts excluded as witnesses 894 

to answer as to conviction 40g 

Coparceners, action by or against 689, 725 

Copartners may be sued by firm name 666 

Copv of written instrument in complaint 53 

m answer. 54 



354 Jndw. 



Copy, in justices' courta 676 

certiHed, as eridence 447 

Corporation, how summoned 29 

verification of pleading for 66 

injunction against 117 

attachment of shares in 124 

action against, by judgment creditor 244 

security for costs, by tbreign 512 

in justices' courts, how summoned 6^ 

Correction of verdict 172 

of award 887 

of pleadings and proceedings 68 

Costs on nonsuit 148 

on judgment b^ default 150 

none on disclaimer 256 

none on ofi^r to compromise, when 890 

none where less than $300 recovered 498 

none in cases of tender 606 

on partition , 808 

on quo warranto 816 

in appellate court 846 

on judgment by confession 876 

on revocation of arbitration 8^ 

on offer to compromise 890 

on mandamus 477 

allowed to prevailing party 494 

to plaintiflT, when 496 

in several actions, when 496 

to defendant, when ^7 

in discretion of court, when 498 

several defendants may recover 499 

on appeal 600 

of referees 501 

on continuance 502 

on tender before trial 508 

against executor, administrator or trustee 607 

on certiorari 506 

court tax 500 

bill 610 

judgment to include 511 

security for, when 612 

on intervention 662 

on filing rcmititur 666 

when State to pay 669 

State not to pay in advance 672 

on change of venue 674 

in actions on preferred claim for wages 781 
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Costs, in justices' courts 688 

to party prevailing 681 

justice may require deposit for. 684 

on transfer of action 582 

Counterclaim, how pleaded 46 

what 47 

not affected by death or assignment 48 

in justices' courts, how pleaded 576 

County, actions tried in what 18 

to be Htated in summons, 24 

in complaint 89 

in forcible entry and detainer 711 

need not give undertaking 688 

County court, actions, how commenced in 22 

appeal to 866 

proceedings in. 624 

appeal from 359 

Jurisdiction of forcible entry, etc., in 711 

County judge may appoint guardian, when 9 

may order items of account to be llirnished 56 

may order arrest 74 

take bail bond 90 

issue injunction Ill 

dissolve injunction 119 

release attachment 187 

examine judgment debtor 288 

order survey 268 

enlarge time to file statement 840 

fix amount of appeal bond. etc. 850 

take justification of sureties 855 

order examination of prisoner 412 

take afiSdavit 424 

issue commission 483 

administer oath 443 

order inspection of writing, etc 446 

issue certiorari 456 

issue mandamus 467 

designate successor to ju&tice, when 610 

to fix day of appearance in forcible entry, etc 712 

Court may order parties brought in 17 

commencement of actions in 22 

name of, to be stated in summons 24 

in complaint 89 

order items of account to be furnished 56 

take judicial notice of statutes, etc 61 

allow answ er after demurrer 67 

allow amendments 68 
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Court disregard defects and errors 71 

may order arrest of defendant, when '» 

take bail bond 90 

ffrant injunctions Ill 

issue restraining order 114 

reouire undertalcing on injunction 116 

order hearing on injunction 116 

enjoin corporations 117 

may dissolve injunction 119 

may release attachment 137 

appoint receiver 143 

try issue of law. 154 

charge jury 165 

adjourn during absence of jury 170 

direct sealed verdict 170 

correct verdict 172 

try issue of fact, when , 179 

order reference , 183 

order action on claim in supplementary proceedings. . . 244 

correct award 387 

order prisoner to be brought as witness 412 

order inspection of documents 446 

punish for contempt 481 

tax 609 

moneys paid into 708 

may appoint trustee, when '727 

Creditor, composition between, and debtor 724 

may redeem 231 

Cross complaint 88 

how pleaded 46 

demurrer to 60 

Cross demands 48 

Customs in mining cases 621 

Damages, complaint to state amount demanded 89 

what claims for. may be united 64 

assessment of, after default 150 

excessive, cause for new trial 198 

treble, in waste 251 

treble, in forcible entry, etc 253, 719 

set off by improvements, when 257 

for usurpation of oflftce 314 

for delay appeal 345 

for absence of witness 410 

on mandamus 477 

Death, of child or ward, action for 11 

not to cause abatement of action 16 

not to prejudice counter-claim or set-off. 48 
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Death of defendant exonerates bail 85 

judgment atler 202 

execution atter 215 

deposition of witness read, in case of 430 

of last surviving trustee 727 

of employer, wages of labor on 730 

Debtor, proceedings against joint 368 

examination of judgmeut ^ . . 238 

examination of persons indebted to judgment 241 

in justices' courts, examination of judgment 602 

composition with .' . . 724 

imprisoned, relief of 98 

Debts and credits, how attached 12f» 

levy upon 217 

Decicion of supreme court to be in writing 667 

on motion for new trial, to be in writing 196 

Default, amount of judgment to be taken on, to be stated 

in summons 24 

opening>)f judgment by 68 

relief on, not to exceed demand 147 

judgment by, entry of 160 

mandamus not to issue on 470 

in forcible entry and detainer 714 

injustices' courts 686 

proceedings on 541 

Defect of partics ground of demurrer 40 

in pleadings, waiver of 45 

in Items of account 66 

when disregarded 71 

of findings 180 

of papers on appeal 686 

of complaint in forcible entry, etc. 717 

Defendant, who 2 

any person claiming interest may be made 13 

joinder of 14 

one. or more, may defend for benefit of all, when 14 

persons severally liable 16 

residence, place of trial 20 

may waive summons 22 

must answer, when 26 

service on 28 

how summoned 29 

non-resident, absent or concealed 30 

attorney for such 81 

several liability, where two or more 82 

pleudings by 88 

demurrer to complaint, by 40 
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Defendant may demur and answer. 43 

service of amended complaint upon 43 

answer by 46 

to deny signature under oath, when 63 

when to verify answer 56 

not personally served, right of 68 

arrest of 78 

discharge from arrest 80 

motion to vacate arrest or reduce bail 97 

may except to undertaking on replevin 103 

bond replevied property 104 

move to dissolve injunction 118 

bond attached property 128 

judgment for, on attachment. 186 

motion to discharge attachment 188 

may move for nonsuit 148 

judgment by default against 150 

may bring issue to triw 167 

may move for dismissal ' 167 

may challenge jurors 161 

may waive jury 179 

may move for new trial 198 

judgment for 199 

jndj^ment for, in quo warranto 812 

vessels 818 

t« verify confession of judgment 876 

may offer to allow ludgment 890 

to recover costs, when 497 

may recover costs after tender 506 

may demand security for costs, when 612 

when deemed to appear 628 

in justices' courts, how summoned 640 

service on, etc 641 

when to appear 641 

arrest of 646 

on arrest may demand immediate trial 649 

discharge from arrest 649 

bail of 650 

in forcible entry, etc 718 

Defense, new matter constituting 46 

answer may set up several r 49 

separate statement o£ : 49 

demurrer to 50 

sham and irrelevant, striking out 60 

to written instrument ' 54 

in libel and slander 68 

in forcible entry and detainer 716 
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J>efen8e, injustices' courts. 674 

Delinquent bidder at execution sale 2Si4 

Delivery of property purchased at execution sale 227 

Demand for bill of particulars 56 

to inspect documents. 446 

of possession in forcible entry, etc.. when 710 

Demurrer, when to be made 22 

waives summons 22 

to complaint 88 

service of . . 88 

grounds of, to complaint 40 

to specify ground or be disregarded 41 

to whole or part of complaint 42 

may be filed with answer 42 

to answer 50 

to cr<M38 complaint 60 

when overruled, answer may be filed 67 

time for, may be enlarged 08 

in justices' courts 578 

Denial of allegations of complaint 46 

of genuineness of signature 63 

Deposit, defendant on arrest may make 80 

return of, on giving bail 93 

in court 142 

of surplus on foreclosure 247 

of overplus after sale of vessel 329 

on appeal 848 

on plea of tender 606 

on interpleader ^ 668 

of mone}[ in court 708 

for costs in justices' courts 684 

in lieu of undertaking 668 

Depositions 428 

in foreign countries 685 

commistiion for by justice 620 

in case of continuance 664 

Deputy sheriff' may serve summons 28 

constable, who 613 

Detainer, forcible--see Forcible entry, etc. 

Determination of adverse claims to land 254 

to money, etc 527 

to land held under common source of title 726 

Disbursements — see Costs. 

Disclaimer 255 

Discharge of imprisoned debtors 58 

Discontinuance — see Dismissal. 

Discrediting witness, what may be inquired into 725 
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Discretion, abuse of, ground of new trial 198 

Discovery, bill of, abolished 417 j^ 

Dismisiial of action 148 

either party may take, when 167 

for want of security for costs 514 

of appeal 346 

no, of appeal, for defects in certain cases 688 

in justices' courts, of action £86 j 

Disobedience to subpoena 409 

to mandamus 479 

to writs iu general, contempt 480 | 

in justices' courts. . ^ 616 

Disqualification of jurors 162 

of referee 186 

of judge, cause for change of venue 21 

Docket, judgment, what 204 

transcript of, for lien in other county 207 

copy of, on redemption 284 

judgment.of appeJlate court to be entered in 868 

in justices' courts eOt 

Documents, inspection of 446 

proof of contents of lost . . 447 

certified copies of official 656 

Duces tecum, subpceua 402 

Duplicate of c«>rtificate of sale on execution 229 

Ejectment, action of 58 

Embezzlement, arrest for. 78 • 

iu justices' courts 544 

Employers, what wages against, preferred 729 

Entry upon land after dispossession 700 

forcible— see Forcible entry, etc. 

Errors to be disregarded, what 71 

correction of, by amendment 68 

of law, ground lor new trial 193 

writ of. to U. S. supreme court 680 

Escape, liabilily of sheriff for. 96 

Evidence, continuance for want of 158 

newly discovered, ground for new trial 193 

ofier to compromise, not to be 890 

written documents and judgments 446 

truth, in defense of libel and slander 68 

lost instruments 447 

official records, documents, etc 666 

in justices' courts, of written instruments 676 

adjournment for want of 584 

in forcible entry and detainer 716 

Exceptions, to report of referee 187 
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Exceptions, what 188 

point to be stated 189 

no particular form reqaisite liW 

to be brief. 190 

to decision or report 191 

bill of, during trial 687 

Excess on foreclosure to be paid over 247 

judgment for, in favor of defendant 199 

remitter of, in justices' courts 595 

Execution for balance in attachment cases 183 

issuance, when • 209 

issuance, how . 210 

on specific contract 210 

on joint and several liabilities 211 

when returnable 212 

book, what 212 

what to require 218 

after five years .* 214 

after death of defendant 215 

to other counties 216 

levy upon 217 

claim of third person 218 

sheriffb' jury 218 

I property exempt tyom 219 

levy on sufficient property to satisfy 220 

! notice of sale under 221 

I sale without notice, penalty 222 

sale of perishable property • 664 

sale of property, how 223 

purchaser refusing to pay 224 

, summary, against delinquent bidder 225 

\ officer not liable for delinquent bidder 226 

* delivery of property sold 227 

f redemption of real estate sold 229 

'; certificate of sale 229 

•; who may redeem 230 

\ how redemption made 2S1 

^ redemption from prior redemptioner 232 

* payment on redemption 233 

\ papers on redemption 234 

5* proceedings supplementary 233 

(; examination ot judgment debtor 239 

'i levy upon credits ot debtor 241 

i) injunction to restrain waste before redemption 235 

jl • for deficit on foreclosure 216 

I( damages in favor of purchaser on 262 

i against vessels. 328 

K 
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Execution for damages and coMs on mandamus 477 

in forcible entry and detainer 719 

for costs on fllinc remittitur 665 

of trusts on death of trustee 727 

against employer, wages of labor on 731 

in justices' courts 600 

to whom directed 601 

proceedings supplementary. 602 

not to have blank in 611 

Executor — see Administrator. 

Exemption from execution 219 

Exoneration of bail 82 

Express trust, action in case of. 6 

Facts, in complaint 39 

question of, not raised by pleadings 3 

statement on motion for new trial 195 

statement on appeal 888 

statement on appeal to be signed by judge 811 

to be annexed to judgment-roll 842 

statement of, on appeal to county court 867 

demurrer for want of 40 

want of, ground of objection at any time 46 

issue of. 161 

separate findings of 180 

on submission, without action 877 

Father may sue for death or injury of child 11 

Fees of witness to be tendered 404 

of attorneys 494 

of referees 504 

not required of State in advance 672 

on transfer of action 877 

Female not to be arrested in justices' courts 644 

Findings of court 180 

want of, no cause for reversal, when 180 

notice of filing of 180 

ofreferees 187 

Fines of officers, stopped in bands of controller, when — 479 

for contempt 498 

for usurpation 816 

for disobedience to mandamus 479 

Fire engines exempt from execution 219 

Forcible entry and detainer 708 

what deemed forcible entry 708 

what deemed forcible detamer 7u9 

entry at night 710 

entry in absence of occupant 710 

refVisal to restore after demand 710 
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Forcible ontry and detainer, actual occupant, who deemed. 710 

county court to have jurisdiction 711 

complaint in 712 

fVaud may be charged 712 

day of appearance to be fixed 712 

summons to be served, when 712 

summons, what to contain 713 

services and return of summons 713 

answer or demurrer, or both 714 

proceedings in case of detiEiult 714 

special jury, pleadings, trial 714 

Practice act applicable 714 

arrest of defendant, when 715 

plaintiff's case, what required 716 

defendant's case 716 

one year's quiet possession, bar to action 716 

variance, amendment to complaint in case of 717 

amendment not to cause continuance, except, etc — 717 

actual occupants only necessary defendants 718 

no nonsuit lor non-joinder of defendants 718 

married woman, defendant 718 

judirmont for restitution and damages. 719 

trebling of damages 719 

action of, deemed a civil action 7t^ 

stay of execution on appeal, when 720 

court commissioner may act in, when 721 

old law for old castes 722 

Foreign countries, depositions in 695 

Foreigners, interpreter for 401 

Foreclosure of mortgages 246 

sale under 246 

surplus of sales 247 

when debt not fUlly due 248 

judicial, necessary 260 

action for, where brought 18 

Franchise, usurpation of 310 

Fraud, arrest for 78 

in forcible entry and detainer 712 

in justices' courts 544 

Furniture, what exempt from execution 219 

Future tense, construction of, in Practice act 647 

Garnishment, how made 126 

liabilities of garnishees 127 

examination of garnishees 128 

General denial 46 

character of witness may be inquired into 726 

Gold coin contract— see Specitic contract 
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Gold dust, when taken on execution 217 

Guardian, infant to appear by 9 

appointment 10 

may sue for death or injury of ward 11 

suits against 250 

in partition 289 

may receive infant's share 305 

of insane persons in partition 306 

may consent to partition 307 

appointment in justices' courts 639 

Highways, using certain timber to repair, no waste 252 

Homestead, married woman may sue alone for 7 

Honesty of witness may be in()uired into 725 

Husband, to be joined with wiliB, when 7 

witness for wife 395 

Immaterial matter may be stricken out 50 

Impeachment of witness, what may be inquired into on.. . 725 

Imprisoned debtors, relief of 98 

Inadvertence, relief against 68 

Indemnity bond in replevin 109 

notice of sheriff to 646 

in justices' courts 566 

Indians not competent witnesses 894 

Indorsement on replevin, affidavit. 101 

of complaint in forcible entry, etc 712 

Infant to appear by guardian 9 

appointment of guardian 10 

how summoned 29 

securities in guardian's name 289 

guardian to receive share of, on partition — 305 

when not to be a witness 894 

in justices' courts, appointment of guardian 539 

how summoned 6^ 

Injunction Ill 

issuance of Ill 

enforcement of Ill 

cases for. 112 

when issued 118 

verified complaint for 113 

service of. 118 

after answer, only on notice 114 

undertaking 116 

order to show cause 116 

against corporations 117 

when State a party 117 

motion to dissolve or modify 118 

to restrain waste before redemption 235 



Index, 365 



Injunction against nuisances 249 

on ibreclosure 261 

appeal Irom order ^rantin^ or refusing 336 

Injunes, joinder of actions for 64 

Insane persons, how summoned 29 

partition of lands of 806 

m justices' courts 542 

Insolvency of employer, wages of labor on 729 

Inspection of documents 446 

Instructions to jury 165 

further 168 

Instruments, as evidence 448 

proof of lost 447 

subpoena duces tecum for , 402 

on composition with debtors 724 

for payment of interest 733 

Interest, real party in 4 

on verdict to be in judgment 511 

legal rate of , 732 

in case of written agreement 733 

on judgments 733 

compounding of 734 

Interpleader 527 

proceedings on 668 

Interpreter 401 

Interrogatories on commission 434 

on commission to foreign country 697 

Intervention 659 

when to be made 660 

how made 661 

when determined 662 

costs on 662 

Investment in partition cases 301 

Irregularity, ground of new trial 193 

eviction of purchaser on account of 237 

Irrelevancy in pleadings 57 

Issues of law and fact 151 

of facts not raised by pleadings 3 

calendar made up according to date of 156 

trial of 157 

in partition 271 

on proceeding against joint debtors 373 

in mandamus 472 

of fact upon complaint 153 

upon new matter in answer Ifi3 

how tried 155 

waiver of jury trial of 179 
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Issues, trial of, by court 180 

of law 152 

trial of 164 

of law first dispofied of 165 

in forcible entry and detainer 714 

Items of account need not be pleaded 66 

Joinder of causes of action 64 

of parties . . . '. 6, 12 

of defendants in forcible entry, etc 718 

Joint debtors, summons against 82 

execution against 211 

proceedings against 868 

summons on proceedings 369 

answer of 871 

when defendant denies judgment 372 

issue on proceedings 873 

■ judgment for balance 873 

in justices' courts 594 

Joint tenants, actions by and against 689, 726 

Judge, when disqualiiied, to transfer suit 21 

may order bill of items of account 56 

may issue order of arrest 74 

to note exceptions. 189 

may examine judgment debtor 289 

may order arrest of usurper 811 

may order prisoner up to testify 412 

may order commission 433 

may administer oaths 443 

court tax to be paid to 509 

may do what business at chambers 515 

when a witness 400 

to sign bill of exceptions 687 

may settle statements and sisn records after term 690 

to fix day of appearance in lorcible entry, etc 712 

Judgment, where only some defendants served 32 

how pleaded 69 

by mistake or surprise, relief 68 

arrest before * 77 

arrest after 239 

satisfaction of, in attachment 132 

what is 144 

entered in term or vacation, when 144 

for or against one or more 146 

relief jrranted by 147 

on nonsuit 148 

on merits 149 

by default 150 
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Judgment upon decision of court 180 

upon i88ue of law 181 

entry of 197 

for excess on counter claim 199 

in replevin 200 

on specific contract 200 

book, what 201 

after death not to create lien 202 

roll, what 203 

docket and lien 204 

transcript of, to create lien 207 

satisfaction of 208 

execution upon 209 

how enforced 218 

execution upon, after death 216 

against delinquent bidder at execution sale v . 225 

creditors may sue for debts , 244 

to abate nuisance 249 

where plaintiff's right to real property terminated 266 

in partition 279 

on quo warranto 312 

against vessels 328 

review of, on appeal 338 

against one or more of several 368 

denial of, on scire facias 372 

for balance 373 

confession of. 374 

on agreed case 377 

how enforced 879 

on award 882 

on offer to compromise 390 

on certiorari 463 

on mandamus 477 

to include costs 611 

on indemnity bond 646 

in justices' courts, by confession 636 

by default 641, 686 

entry of 694 

how certified to county clerk and effect of. 699 

in forcible entry and detainer 719 

interest on 733 

Jurisdiction, how acquired 86 

want of, ground of demurrer 40 

objection for want of, not waived 46 

of court to whicli action transferred, 676 

in justices' courts of person 686 

waived of appearance 637 
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Jurisdiction, remitter of damages to allow 695 

in actions for nuisance 249 

in forcible entry and detainer 711 

of justices of the peace 533 

Jurors, how drawn 156 

venire for 159 

number 159 

oath 160 

challenges 161 

causes of challenge 162 

sickness of 164 

notes on trial by 167 

verdict of. : 174 

affidavit of, to impeach verdict 193 

when witnesses 398 

in forcible entry and detainer. 714 

in justices' courts 587 

cliallenges 590 

Jury to try issues of fact not raised by pleadings 3 

of sheriflT. in attachment 131 

of sheriif in claims against execution 218 

trial of issues of fact by 154 

formation of. ; 159 

oath 160 

challenges 161 

charge to 165 

retirement of ^ 166 

discharge of 169 

discharge by adjournment for term 170 

sealed verdict 170 

return of. 171 

polling of 171 

correction of verdict 172 

recording verdict 173 

general or special verdict 174 

waiver of trial by 179 

misconduct of, ground for new trial 193 

in justices' courts, trial by ... 687 

impanelment 588 

in forcible entry and detainer 714 

in mayors' courts 639 

Justices of the peace may try suits against delinquent 

bidders 224 

when witness 400 

transfer of actions f^om 632 

power of, over predecessor's docket 608 

successor of. 610 
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Justices of the peace, disability or sickness of. 612 

to receive and pay moneys 633 

Justices' courts. 

proceedings 633 

action, where brouffht 536 

action, how commenced 638 

action against non*resident of State 723 

adjournment of action, when 680 

adjournment, undertaking on 685 

affadavit'of absence of de^ndant 648 

affidavit for arrest 645 

affidavit on attachment 662 

affidavit on replevin 657 

affidavit for change of venue 682 

affidavit on motion to continue cause 683 

affidavit to authorize deputy to servo process 613 

affidavit on new trial 628 

amendments 680 

answer 635 

answer, when in writing, etc 571 

answer, when oral 672 

answer, what to contain 674 

answer, denying signature 677 

appeal to county court 868 

appeal, how taken — 624 

appeal, statement on 625 

appeal, trial de novo on 626 

appeal, undertaking on ^ 628 

appearance waives what objections 637 

appearance, time of 641 

arrest 644 

arrest, affidavit 646 

arrest, judgment 594 

arrest for contempt 617 

arrest, female not subjected to 544 

attachment, issuance » 561 

attachment affidavit 662 

attachment undertakings 653 

attorney, who may act as 534 

bail on arrest 650 

blank not to be in papers 611 

challenge to jury 590 

claim in replevin 666 

claim by third person 565 

commission may be issued 620 

complaint, when to be verified 671 

complaint, when oral 672 
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Justices' courts. 

complaint, what 573 

complaint on written instrument 577 

compromise offer to 596 

concealment of defendant 648 

concealment of property 568 

confession of judgment 536 

constable not to act as attorney 584 

constables to serve summons 642 

constable's power after expiration of office 616 

constable's deputy or substitute 618 

contempts 616 

continuances 688 

corporations, how summoned 642 

costs, how entered 598 

costs allowed to prevailing party 681 • 

costs, deposit for 684 

costs on transfer of action 682 

counter claim, how pleaded 676 

customs in mining cases 621 

debtor, examination of 602 

default, judf^ment by 641, 586 

default in suit on instrument 692 

defendant, summons for 640 

defendant, how served 642 

defendant, arrest of 644 

defendant when arrested, immediate trial 649 

defendant, discharged from arrest 649 

defendant, bail on arrest 660 

defenses may be pleaded 674 

demurrer 578 

deposit for costs 684 

deposit in lieu of undertaking 668 

depositions 620 

deputy constable 613 

dismissal of action / 586 

docket 604 

evidence of \jritten instruments 577 

evidence, continuance for want of — 688 

exception to sureties in replevin 660 

excess, remitter of. 696 

execution 600 

execution not to have blank 611 

execution to other counties, how 599 

execution, procecdinars supplementary 602 

female not to be arrested 644 

garnishment 656 
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Justices' courts. 

guardians ad litem, appointment of 689 

infant, how summoDed 542 

insane persons, how summoned 642 

i'oint debtors, judgment against 594 
udgment 591 
udgment by confession 53B 

judgment by default 641, 586 

judgment, how entered 594 

judgment on specific contract 594 

Judgment certified to county clerk, eflTect 599 
urisdiction over person 535 
urisdiction objection, how waived 537 

jurors, challenges 590 

^ury, trial by 587 

jury, impanelment of 68S 

justice to transfer action, when 582 

justice's power over predecessor's docket 608 

justice's disability or sickness 612 

justice to receive and pay moneys 633 

iustification of sureties in replevin 660 
ien of judgment, how created 599 

mail, service by 543 

mining cases, pleading in to be vended 571 

mining cases, proof in 621 

mining claims, suits fur 650 

mining claims, receiver for 651 

name of defendant, how stated 540 

new trial 622 

non-resident, how served 643 

non-resident of State, action against 723 

notice of transfer of action 678 

oblections to pleadings 578 

oner to compromise 69-3 

parties may appear, how 634 

place of trial 535. 537 

place of trial, change of 582 

plaintiff, how to commence action 63S 

plaintiff to be notified when defendant arrested 547 

plaintiff's name in docket 60d 

pleadings 670 

pleadings verified, when 671 

pleadings oral, when 572 

property, claim of 656 

property, title to real, not to be tried 681 

publication ofsummons 643 

real estate, title cf, not to be tried 681 
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Justices' courts. 

receiver in mining suits 661 

remitter of amount to give jurisdiction 695 

replevin 656 

replevin, affidavit 667 

return of summons 641 

return of replevin process 666 

San Francitico, jurisdiction over persons in 686 

setoff 676 

sheriff may ferve summons 6tt 

sheriff may ferve attachment 664 

stay of execution on appeal 6W 

subpcena ' 619 

successor of justice 610 

summons, how waived 687 

Bummont), issuance of 688 

summons, what 640 

summons to require appearance, when 641 

summons, service of. 642 

summons, publication of 54S 

summons not to have blank in 611 

summons, when deputy constable may serve 618 

supplemental proceeding 602 

sureties on replevin unaertaking 668 

sureties on arrest undertaking 646 

sureties on attachment undertaking 658 

tender ... 696 

third person, claim of, in replevin 665 

title to real property not to be tried 681 

time of return of summons 641 

township, defendant to be sued in what 686 

transcript tiled in recorder's office to create lien 660 

transfer of arrest case. 646 

transfer, caut^es of 682 

transfer, notice of 678 

trial, notice of, after transfer 682 

undertaking on arrest 646 

undertaking on discharge fi-om arrest 660 * 

undertaking on attachment 668 

undertaking in replevin 669 

undertaking of indemnity 666 

undertaking on continuance 686 

undertaking, deposit in lieu of 608 

variance to be disregarded, when 679 

venue, change of. 688 

witness, when justice 688 

witness, continuance for abs^noe of. 684 
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Justices' courts. 

woman not to be arrested in 644 

Justification of sureties in general 650 

Labor, protection of waees of. 729 

Land — see Property, reS. 

Xaw, separate findings of 180 

errors of, ground for new trial • 193 

issue of 161 

common, of £ngland rule of decision, etc 785 

Leasehold subject to redemption, what 229 

Legal rate of interest 732 

Levy on execution 209 

Liability on joint and several contract 32 

upon notes, bills, etc 15 

or vessels „ 317 

statement of, on confession of judgment 375 

of officer for arrest of witness 416 

of married women in forcible entry, etc 718 

Libel, action for \ 62 

answer in action for 63 

Lien of judgment 204 

foreclosure of, 246 

parties holding, in partition 273 

on undivided interest 281 

satisfaction ot, from other securities 2S4 

upon vessels *. 317 

of judgment in justices' courts, how secured 599 

Limitation against foreign cause of action 532 

. statute of, not to be pleaded by joint debtor 371 

Lis pendens 27 

m partition cases 267 

Lost instruments, proof of, 447 

Loyalty oath of, 702 

Mail, service by, when 521 

service by, in justice's court 543 

Mandamus, writ of, 466 

issuance ot, when 467 

who ma^ issue 468 

alternative or peremptory, 469 

not granted by default, 470 

answer 471 

issue on, tried by jury, when, 472 

proof on trial 473 

new trial 474 

certified copy of verdict 476 

argument on , 476 

damages and costs on 477 
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KandamuB, service of writ 4J8 

disobedience of, • *7w 

may be issued in vacation 668 

H&riner, claim for wa^es by, 329 

Mark, included in signature . • • • • 647 

Married woman, may sue alone, when 7 

husband must be joined, when 7 

may sue alone for homestead 7 

may defend for her tynn right 8 

witness for huf band S95 

liability of, in forcible entry, etc. 718 

Marshalling of securities 284 

Matter, irrelevant and redundant, striking out 67 

Mayors' courts, proceedings in, 636 

appeals from, ^ 366 

Mechanics, what wages of, preferred 729 

Memorandum of co6t« 610 

Metes and bounds iu ejectment complaint 68 

motion for survey of, 268 

Miners, what wages of, preferred 729 

Mining claims, pleadings iu, to be verified 671 

customs may be shown 621 

proof in actions for 621 

actions for determination of, 661 

receiver in action for, 661 

Minister as witnef^s 897 

Minister ofU. S. may take aflSdavits 428 

Minors— see J n tan i s. 

Misjoinder of parties 40 

of causes of action 40 

Mistake, reliet from judgment f^uffered by 68 

Mitigating circumstances in libel and slander 63 

Modification of verdict 172 

of judgment on appeal 346 

of award 387 

Money deposited in court 708 

Mortgage, action to foreclose, 246 

for real estate must be foreclosed 260 

holder of, part v in partition, when 266 

Mother may sue for ii^ury or death of child, when 11 

Motion, what, 616 

where made 616 

notice of, 617 

may be transferred to other judge 618 

to continue action in name of representative 16 

to change place of trial 21 

to strike out sham answer 60 
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Motion to strike out irrelevant matter % . . . . 57 

to vacate arrestor reduce bail 97 

iOT injunction 114 

to dissolve injunction 118 

toset asid^ attachment 186 

to set aside attachment of vessels 827 

for deposit in court 142 

for nonsuit 148 

for continuance 168 

to appoint referee 188 

for new trial : 193 

for judgment against delinquent bidder 224 

for sale on foreclosure 248 

for survey 258 

for vacation of order 834 

for judgment against joint debtors 368 

for vacation of award 886 

for certiorari 467 

for mandamus 469 

Name, amendn\ent of. 68 

when not known to plaintifT. 69 

{)artners may be sued by company 666 
n justices' courts 640 

Ifeglect, relief Irom judgment suffered by 68 

Kew matter, how pleaded 46 

in answer deemed controverted 66 

issue upon 168 

New trial 192 

grounds for 198 

affidavits on motion for 194 

notice of motion for 195 

statement on 195 

time to make statement may bo enlarged 195 

what may be used on argument of. 195 

application for, when 196 

decision on to be in writing 196 

in county court 367 

appeal from order on 836 

on mandamus 474 

in justices' courts 622 

affidavit and notice 623 

Night, entry on lands at, when forcible 710 

Non-resident, when sued 20 

how summoned 80 

attorney for 31 

verification in actions bv 65 

rights of, to open default 66 
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Non-re^i^nt, attachment against 120 

iudffthent by defiiult against 150 

in partition cases 269 

investment for, in partition 800 

seciiHty for costs by 612 

ho\i^ papers served after appearance by 624 

in justices' courts, how summoned 543 

of State may be sued in Justices' court. 723 

Nonsuit for want of jurisdiction or facts at any time 45 

judgment of. 148 

, 'costs tipon 148 

not for nonjoinder of defendants in forcible entry, etc. 718 

Notes, suits by assignee of 6 

joint and 'several liability on 15 

Notice of sale on execution 221 

penalty for defacing 222 

of lis pendens 27 

of lis pendens in partition cases 267 

of motion for new trial 195 

of fi ling of findings , 180 

of appeal 887 

of motion 617 

service of 520 

of trial after transfer in justices' courts 678 

to indemnity when sheriff sued 664 

of preferred claim for wages 781 

Nuisance, action to abate 249 

Oath of jurors 160 

of arbitrators 384 

who may administer 443 

arbitrators may 883 

how administered 444 

affirmation 445 

of loyalty by attorney 702 

Objections to i)leadings in justices' courts 578 

Occupants, who actual, in'torcible entry, etc 710 

Offer to compromise 890 

in justices' courts 606 

Office, usurpation of 810 

action for usurpation 311 

afiidavit for arre!*t of usurper » 311 

arrest and bail of usurper 811 

judgment for defendant 812 

pertion entitled to, when to enter upon 313 

damages ibr usurpation 314 

action against several claimants of. 816 

fine for usurpation 816 
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Officer, place of trial of action against 19 

arrest of ". 73 

when witness 399 

liability of, for arresting witness 416 

who may administer oaths 443 

fine of, stopped in controller's bands, when 479 

of State not required to give undertaking 620 

pleading by, ol State deemed verified 671 

to perform i^ervices for State without lees in advance. . 672 

Official reporters, see 663 

Opinion of judge below, part of transcript 346 

of Supreme Court to bo written 657 

Order for trial of fact not raised by pleadings 3 

to bring in new parties 17 

to serve summons by publication 83 

of arrest 64 

restraining 114 

for survey of property 259 

appeal from 383 

may be vacated 334 

papers on appeal from 313 

arbitration may be entered as 882 

for prisoner to be a witness 413 

what is 515 

at chambers 515 

Ordinance, action for violation of, in mayors' courts 639 

Original instrument, loss of 447 

Particulars, bill of 56 

Parties in interest plaintiff. 4 

married women 7 

infants 9 

all persons having interest in subject 12 

defendant 18 

who, plaintiff or defendant 14 

severally liable, joinder of. 15 

in case of death or disability or assignment iq 

when, may be brought in 17 

to be stated in summons... 24 

defect of, ground of demurrer. 40 

may subscribe pleadings 51 

to verify pleadings, when 65 

amendments as to 6g 

to bills to quiet title 254 

in partition 264 

may submit controversy without action 877 

as witnesses 417 

refusing to testify 420 
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Parties in forcible entry and detainer 718 

in justices' courts 634 

Partition of real estate 264 

place of trial 18 

complaint 266 

lis pendens 267 

summons 268 

service of summons on non-residents 269 

pleading by defendants 270 

trial 271 

disposition of liens 278 

trial of liens 274 

sale, when to be made 276 

allotment on 276 

report of referee 277 

confirmation of report and judgment 278 

who affected by judgment 279 

fees and expenses 280 

lien on undivided intefest 281 

life estate in undivided interest 282 

proceeds, application 283 

marshalling of securities 284 

distribution of proceeds 286 

sales, how conducted 286 

credits may be allowed 287 

mortgage for purchase money 289 

tenant for life or years, how paid 290 

where tenants unknown 2^ 

rights in remainder and reversion 298 

terms of sale to bo made known 294 

referee not to be interested 296 

report of sale 296 

conveyances 297 

receipts from pa rty when purchaser 298 

record of conveyances and effect 299 

investment for unknown owners 300 

securities on inves^tment 801 

clerk to keep account 308 

payment from one party to another 304 

guardian of infant to be paid proceed? 306 

guardian of insane person to receive proceeds 806 

guardian may consent to 807 

expenses 308 

sole referee when 8U9 

severance of possession on 213 

appeals on 688 

Partners may be sued by company name 66<S 



^ 
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Penalty, place of trial for . . . : 19 

Pendency of action, notice of. 27 

in partition 267 

People, injunction by 1J7 

quo warranto by 310 

need not give undertaking 670 

nor verify pleadings 671 

Percentage in San Francisco 495 

Performance of conditions precedent, how pleaded 60 

Perishable property may be sold on attachment 130, 664 

on execution 221 

Perpetuating testimony , 437 

Persons — see Parties. 

Petition of intervention 661 

to perpetuate testimony 437 

Physician, when a witness 398 

Place of trial of actions IS 

in forcible entry and detainer 711 

change of. ; 21, 673 

change of, in county court 336 

in justices' courts, change of 682 

notice of, in justices' courts 678 

PlaintiflF, who 2 

who joined as '. 12 

when made defendant 14 

when one or more may sue for all 14 

may sue persons severally liable 16 

may apply for judgment, when 26 

S leadings by 88 
bfect of parties, ground of demurrer 40 

demurrer by, to answer 50 

to deny signature of instrument in answer 64 

to verify complaint, when 66 

may unite causes of action 64 

may apj.»ly for arrest, whpn 73 

may claim delivery in replevin 99 

affidavit of, for replevin 100 

may require aherilT to take properly 101 

may apply for injunction, when 112 

may have attachment when 120 

may dismiss action, when 148 

may bring issue to trial 167 

may waive jury trial, when ? 179 

when not to recover costs — see Costs. 

when right to real estate has terminated 256 

case of, in forcible entry, etc 716 

in justices' courts, how to commence suit 538 



380 Index. 



Plaintiff may arrest defendant, IVhen 546 

to be notified of arrest 547 

name of, in docket 605 

Pleadings, what 86 

form and rules 37 

service of 38 

subscription 51 

verification 55 

verification of, in injunction 118 

deemed verified in State actions 671 

sham, may be stricken out 50 

items of account need not be given 66 

irrelevant and redundant, may be stricken out 57 

judgment 59 

conditions precedent 60 

private statutes 61 

in libel and slander 62 

joining causes of action in 64 

material allegations in, what 66 

supplemental 67 

bow construed 70 

of parties refusing to testify stricken out 420 

may be in Spanish, where 646 

on interpleader 658 

on intervention 659 

in forcible entry and detainer 714 

in justices' courts 670 

when written and verified " 671 

when oral 573 

Plural number included in singular in Practice act 647 

Points on appeal 357 

Postponement — see Continuance. 

Practice act applicable to forcible entry, etc 714 

Preacher as witness 397 

Preference of claim for wages 729 

Present tense to include future in Practice act 647 

Priest as witness 397 

Printing included in writing in Practice act 647 

Prisoner as witness 412 

Private statutes, how pleaded 61 

Proceedings supplementary to execution 288 

in justices' courts 602 

Promissory notes, actions by assignees of 5 

several liability on 16 

Proof of service of summons 83 

Property, personal, arrest for concealing. 78 

replevin of 99 
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Property, pergonal, attachment of. 126 

perishable, to be sold 130 

judgment for possession of 200 

execution upon 210 

sale of, on execution 221 

attached, 8old when 664 

injustices' courts, claims for. 556 

Property, real, place of trial for. 18 

lis pendens in actions for 27 

metes and bounds to be stated 58 

joining of claims for 64 

now attached 126 

sale of, on execution 221 

waste and nuisance 249 

title to, not subject to arbitration 380 

redemption of,— see Redemption. 

title or, not triable in justices' courts 581 

actions for conflicting claims to 254 

claims to, under common source of title 726 

parties in actions to quiet title 254 

when plaintiiTs right has terminated 256 

value pf improvements set off against damages 257 

surveys 258 

damages by surveyors 259 

foreclosure of mortgage on 246 

mortgage must be ibreclo.Bed 260 

injunction against waste during action for 261 

damages for injury pending action 262 

alienation not to prejudice action 263 

partition of 264 

severance of possesMon in partition 213 

re-entry upon, contempt 700 

restoration of, after re-entry 701 

forcible entry and detainer of. 708 

Protection of wages of labor 729 

Publication, service of summons by 30 

in partition cases 269 

of notice to perpetuate testimony 438 

in justices' courts 543 

Purchaser on execution sale, delinquent 224 

entitled to rents, when 286 

may recover damages from tenant, when 262 

Quieting title 254 

in case of lands claimed under common source of title.. 726 

guo warranto 310 
ate of interest, legal 732 

Beal estate— sec Property, real. 
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Beal party in interest 4 

Receipt or sherifC in jirarnifhrnent 190 

on composition with debtorii 724 

Beceiver, appointment 1*3 

in suits for mining claims in justices' courts 661 

Becord of lis pendens ; 27 

of verdict 178 

of judgment 204 

of judgment of Justice to secure lien 207 

of execution and return 212 

Becords, inspection of 446 

evidence of judicial 449 

of foreign courts 451 

Becorders' courts, appeal from 966 

proceedings in 686 

Bedemption of real property 229 

how effected 230 

who may make 231 

frorsk redemptioner 282 

conditions of. 282 

payment on 233 

papers to be furnished on 234 

purchaser entitled to rents during time of 236 

Bedundancy in pleadings may be stricken out 57 

Beferoe on process of garnishment 128 

to assess damages on default 150 

to try issues 182 

objections to 184 

report of 187 

exceptions to report of. 187 

exceptions before 191 

in supplementary proceedings 238 

to examine judgment debtor 239 

in partition 278 

to ascertain liens 274 

to make allotment 276 

to report 277 

to allow credit on security 289 

not to purchase 295 

to report on sale 296 

to receipt to persons entitled purchasing 298 

sole, appointed when 309 

in proceedings against vessels 880 

fees of 504 

when three, all to meet, two may act 529 

Beference may be ordered 182 

how ordered 188 
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Beference, 1o how many J^4 

may be to court commissioner loj 

Kegister of actions 528 

Belief demanded, summons to state 24 

complaint to demand 89 

Bemitter of excess to give justice jurisdiction 595 

Bemittitur from supreme court 368 

execution for costs on tiling 666 

Bemoval of actions to U. S. courts 679 

Bents and profits in ejectment ;• 64 

purchaser entitled to, when 286 

Beplevin, action of 99 

plaintiff may claim delivery in 99 

affidavit for 100 

indorsement of affidavit 101 

sheriff to take property, when 101 

undertaking to pheriff 102 

exceptions to undertaking 108 

bondfing by defendant 104 

where property concealed 107 

claim bv third persons 109 

indemnity bond on 109 

sheriff to file proceedings 110 

judgment in 200 

in justice's court 666 

Beplication, when 38 

Beport of referee 187 

exceptions to 187 

of referees in partition cases 274 

Besidence of defendant, place of trial 20 

in justice's court cates 535 

Bespondent, who ". 836 

Beporters, shorthand 663 

Bestitution of land ; 210 

in forcible entry and detainer 719 

Bestoration of land after re-entry 701 

Bestraining order 114 

Beturn of summons 28 

order of arrest 86 

replevin proceedings 110 

attachment 141 

execution 212 

inoertiorari 463 

in mandamus 471 

of summons in forcible entry, etc 718 

in justices^ courts, summons 641 

replevin papers 566 
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Review or wrtiorari, writ of • • • 465 

BevocatioD of submiseion to arbitration 882 

damages for .■ ^9 

Kiff hts, 8UDstantJa], not effected by errors or detects 71 

Salary of officer may be retained, when 4T9 

Sale of property on execution 221 

notice of 221 

how made 228 

certificate of 227 

of property on foreclosure 246 

in partition — see Partition. 

of vessels 828 

notice of, in case of vessels 831 

of perishable property 180 

of property attached 654 

Salesmen, what wages of, preferred 729 

San Bernardino County, service in 694 

San Francisco, jurisdiction of justices in 685 

exempt fi-om giving undertaking 693 

Satisiiaction of judgment 208 

Scire facias against joint debtors 868 

Seal, impression of 454 

on summons 28 

on execution 210 

Seamen, claimf) of, against vei^sels .* 329 

Searcher of records, testimony of, in partition 278 

Security — see Surety. 

Separate property, wife may sue for 7 

Servants, what wages of, preferred 729 

Service of summons t 28 

how made 29 

by publication 30 

of answer or demurrer 88 

in San Bernardino County 694 

of notices and papers 520 

by mail 621 

when on attorney 524 

in forcible entry and detainer 713 

injustices' courts — see Justices' courts. 

Set-off, assignment not to prejudice 5 

what may be , 47 

how pleaded # ' 48 

verdict on 176 

judgment for excess of 199 

in justices' courts, how pleaded 676 

Settling statement, on new trial .* . ."1 196 

on appeal 338 
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Settling statement, by ex-judge 690 

Sham answers and defenses 60 

Shares of stock, how attached 126 

may be taken on execution 217 

Sheriff may serve summons 28 

arrest 77 

file arrest papers 86 

liability for escape 96 

take property in replevin ^ 101 

may break doors, etc 107 

indemnity bond to 109 

file replevin papers , , 110 

serve attachment from any county 123 

execute attachment without delay 126 

to garnishee 126 

take inventory on attachment 129 

sell perishable property 180 

collect debts and credits attached 130 

to sell attached property, when 654 

jury in attachment cases 131 

return attachment 141 

summon jury 159 

keep jury 166 

levy executions from any county 210 

return execution 212 

Jury on claim of third person 218 

how to execute writ or execution 220 

collect debts and credits levied on 240 

attach ve^isels 828 

serve subpoenas 406 

to serve warrant for contempt 484 

notice by, to indemnity 645 

judgment on indemnity bond to 645 

serve papers in San Bernardino County 694 

in justices' courts, may serve summons 542 

or attachment 564 

service by, in forcible entry, etc 718 

Signature includes mark 647 

Singular number in Fractica act includes plural 647 

Shorthand reporters 663 

Slander, action for 62 

Answer in action for 63 

Spanish, where process and proceedings may be in 646 

Specific contract, judgment on 200 

execution on 210 

undertaKlng on appeal, in case of. 849 

in justices' cour t s 594 
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State, arrest of peraona departing, when 73 

attachments on contracts made in 120 

affidavits in or out of. 424 

depositions in or out of 428 

limitations of actions accruing out of 429 

how to pay costs 669 

not to give undertaking 670 

not to verify pleadinfts 671 

costs a cliarge against, when 672 

Statement on motion for new trial 195 

on appeal 388 

to be furnished to appellate court 846 

on appeal to county court 866 

in case of contempt 481 

on confession of Judgment ; 876 

in agreed case .^ 377 

ex-judge may settle, when •. 690 

Statute, person authorized by, may sue 6 

• private, how pleaded 61 

evidence of, of other State 453 

of limitations may not be pleaded by Joint debtor 871 

Stay of proceedings atter Judgment 197 

on appeal, how effected 849, 863 

on appeal in attachment cases. 868 

on certiorari 856 

in mandamus 459 

on appeals in partition 688 

in forcible entry and detainer 720 

in Justices' courts, when appeal operates 629 

Steamers— see Vessels 

Stock may be attached 126 

taken on execution 217 

Submission of controversy without action 877 

to arbitration 880 

Subpcena for witnesses 402 

duces tecum 402 

service of 404 

when witness concealed 405 

disobedience of 409 

witness under, exempt from civil arrest 415 

in Justices' courts 619 

Subscnption to pleadings 51 

Substitution of parties in case of death, etc 16 

of real party defendant in interpleader 658 

Successor of Justice 610 

Suit^ see Action. 

Summons, how issued 23 
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Summons, what waives i 22 

what to contain 24 

to state relief demanded 26 

service by whom 28 

service how 29 

Sublication of. 80 
eposit in post office 81 

proof of service 88 

certificate of service 84 

voluntary appearance waives service 85 

service of, gives jurisdiction 86 

in partition 268 

in actions against vessels 320 

against Joint debtors 368 

where, may be in jSpanish .% 646 

against partners 656 

ifL forcible entry and detainer 718 

in justices' courts, waiver of. 587 

how issued 688 

what to contain 540 

not to have blank 611 

in majors' courts 687 

Sunday, when to be excluded 580 

Supplemental pleadings 67 

Supplementary proceedings 288 

m justices' courts 602 

Supreme jud^e may order arrest of usurper 311 

power of, on appeal 844 

may order prisoner up to testify 412 

Supreme court, remittitur IVom * 858 

decisions of, to be written 667 

may make rules 648 

appeals to— see Appeals. 

Sureties liability of, on notes and bills 15 

on arrest undertaking 76 

may surrender defendant •. 82 

on replevin undertaking 106 

on indemnity bond 109 

on attachment undertaking 122 

for attaching vessels 822 

on appeal undertakings— see Appeals. 

on bail bond for contempt 485 

for costs 512 

justification of, for costs 518 

may compel payment by principal 527 

justification of. 650 

in justices' courts, for arrest 546 
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Safeties, for attachment 668 

for replevin 6W 

Surgeon, when a witness 898 

Surplus on foreclosure sale 247 

Surprise, relief Irom judgment for 68 

ground for new trial 198 

Survey in real estate cases 2B8 

in partition 276 

Tax, court, for judge's salary 600 

Tenants, in common, etc., may jointly or severally sue or be 

Bued 689 

in partition cases 264 

actions bv, to determine adverse claims 726 

Tender of reaemption money 288 

before suit, effect A 606 

in justices' courts 696 

Test oath 702 

Testimony, clerk to take down, when 668 

short-hand reporter to take down, when 668 

of witness on continuance 664 

on deposition 428 

may be perpetuated 437 

on deposition in foreign countries 695 

Third person, claims of, in replevin 109 

in attachment 181 

on execution 218 

in ju!$tices' courts — ^see Justices' courts. 

Time lor pleading 25 

enlargement of 68 

for making statement on new trial 195 

for appeal 386 

to lild statement on appeal 838 

on appeal may be enlarged ^ 310 

for arbitration 888 

of notice for depostion 429 

of application for mandamus 471 

of service by mail 522 

computation of, in Practice act 580 

of appearance in justices' courts 541 

of appearance in forcible entry, etc 712 

Title, removal of cloud on 264, T28 

Tools exempt from execution, what 219 

Township, defendant must be sued in, before justices, except 

in San Francisco 585 

Transcript of judgment docket filed in other County to ob- 
tain lien 207 
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Transcript of ludgment in justices'conrts to be recorded to 

effect lien 599 

to be filed in clerk's office to authorize execution to 
another county 599 

Transfer of causes 21 

to what courts 673 

duty of clerk on 674 

jurisdiction after 675 

transcript to original court 676 

clerk's fees on 677 

to U. S. courts 679 

in justices' courts 582 

notice of. 678 

in arrest cases 548 

Treasurer's duty as to money paid into court 704 

to retain salaries of offices, when 479 

Trebling damages in waste 251 

in forcible entry and detainer 253, 719 

Trees, cutting, etc 251 

Trespass by re-entry upon land. : 700 

by way of waste 251 

Trial of facts not in issue by pleadings 3 

place of. 18 

change of place of. 22 

after sickness of juror 164 

after jury disagree 169 

waiver of, by jury 179 

exceptions at 188 

of issue on mandamus 472 

in forcible entry and detainer 714 

bill of exceptions at 687 

Trustee of express trust may sue 6 

who is. 6 

joinder of claims 64 

■ may deposit funds in court. 142 

undertaking on appeal by • 853 

when, to pay costs 507 

how trust executed on death of. 727 

Undertaking on arrest 76 

on discharge from arrest 81 

replevin 102 

to release property replevied IO4 

indemnity IO9 

injunction 115 

attachment 122 

to release attachment 128 

prosecution of release 134 
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Undertakinfc on releaee from arrest of judgment debtor — 239 

on attachment against vessels 322 

on release of vessels 823 

on appeals -see Appeals. 

on discharge from arrest for contempt 485 

of Fecurity for costs 612 

State not required to give 670 

counties, cities and towns not to give 688 

San Francisco not to give 698 

in justices' courts, on arrest 546 

on diticharge from arrest 660 

on attachment 668 

on release of attacnment '. 654 

in replevin 661 

on release of property replevied 666 

on continuance ' : 686 

United States courts, transfer of actions to 679 

Unknown, when defendant's name 69 

parties in partition 265 

in justices' courts, when defendant's name 640 

Usurpation of office or ft^ncliise 810 

Vacation , certiorari and mandamus in 668 

Variance disregarded in justices' courts 679 

in forcible entry and detainer 717 

Venire— see Jurors. 

Venue, change of 21, 673 

in county court 836 

in forcible entry and detainer 711 

in justices' courts 682 

notice of change of, in justices' courts 678 

Verdict, sickness of juror before 164 

conduct of jury before 166 

sealed 170 

agreement upon 171 

correction of 172 

clerk to record. .•. 173 

general or special 174 

to find amount 176 

value of property and damages 177 

where plaintiff's right to realostate is terminated 256 

against joint debtor for balance 378 

Verification of pleadings 61 

answer need not 'have, when 62 

form of. 66 

form in injunction 118 

to complaint against vessels 819 

to confession of judgment 876 
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Verification to bill of costs 610 

State not required to make 671 

of pleadings in forcible entry, etc 714 

in justice's court when required to pleadings 671 

Vessels, actions against 317 

may be sued, when 318 

complaint to be verified 819 

how served 820 

attachment of 821 

undertaking on attachment of. 822 ' 

how attached 328 

how released 824 

appearance and pleading for 826 

proceedings 826 

motion to discharge attachment 327 

sale of, on execution 828 

claims against, for wages 829 

claims, how contested 880 

notice of sale of 331 

appeals ttova judgment 832 

Violations of ordinances, actions for, in mayors' courts. ... 639 

Voluntary appearance 86 

in justices' courts 687 

Wages, when not subject to execution 219, 243 

of seamen 829 

of labor, how protected 729 

Waiver of summons, appearance 22, 36 

of undertaking on appeal 866 

in justices' courts 687 

of objections to complaint 45 

Warrant against absent witness 411 

for contempt 482 

Waste, action for 249 

undertaking against, on appeal 352 

Wife— see Married woman 

Witness, convenience of, on change of venue 21 

on challenge to jurors 163 

on objections to referee 186 

in supplementary proceedings 242 

in arbitration 883 

before sherifl^s jury 218 

in general 891 

who may be 891 

religious opinions and interest not to disqualify 892 

where adverse party representative, etc 393 

who shall not be 894 

husband or wife 896 
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Witness, swearing of 443 

examination on continuance, when 664 

attorney not to be, when 396 

clergyman 397 

physician or surgeon 398 

public officer 399 

judge or juror 400 

interpreter for 401 

compelling attendance 402 

subpoena duces tecum 402 

when served out of county 402 

requirements of. 408 

service of. ., 404 

sheriff may break house to serve, when 405 

diiiobedieuce of. 409 

punishment for 410 

Sersons present may be called as 406 
uty to attend 407 

to answer, as to conviction, etc 408 

failure to attend 411 

attachment of absent 411 

when prisoner 412 

f)rivilege from arrest 415 
iability of officer arresting 416 

examination of party 417 

evidence may be rebutted 419 

effect of partv refusing to appear as 420 

deposition of, in State, when 428 

notice ibr taking 429 

affidavit of facts 429 

examination, transmisi^ion and use 430 

may be read at any trial, etc 431 

depositions of, out of State, when 432 

commission to take 438 

interrogatories 434 

sealing and return 485 

continuance for un returned commission 436 

depositions in foreign countries -. 695 

perpetuating testimony 437 

affidavit for 438 

examination 439 

filing of testimony 440 

affidavit of compliance with statute 441 

testimony, when used 4^ 

in justices* courts, when justice 582 

continuance for absence of 584 

impeachment of, what may be inquired into 725 
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Woman — soe Married woman. 

not to be arrested in justice's court cases 544 

Wood, waste in cutting 261 

Writ — see Arrest, Replevin, Attachment, Injunction, Exe- 
cution. Certiorari, Mandamus, etc. 

of restitution in forcible entry, etc 719 

of assistance, see 248 

Writ of error to U. S. Supreme court 680 

Writing, decision on motion for new trial to b^ in 196 

decisions of Supreme court to be in 657 

Writinj^s, inspection of. . . . ." 446 

contents of lost, how proved 447 

alterations in 448 

evidence of judicial 449 

records of court 450 

certificate of minister or consul to foreign 461 

evidence of statutes 463 

how seal impressed on 454 

to include printing, in Practice act 647 

official, how proved by certified copies 655 

Wrongs, one form of action for private 1 
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